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7KLV� &RXUW� VKRXOG� UHYHUVH� WKH� IODZHG� FODVV�ZLGH� PDQGDWRU\� SUHOLPLQDU\�

LQMXQFWLRQ�WKH�GLVWULFW�FRXUW�LPSRVHG�KROGLQJ�WKDW�WKH�ULJKW�WR�FRXQVHO�SURYLVLRQ�LQ�

WKH� $GPLQLVWUDWLYH� 3URFHGXUH� $FW� �$3$��� �� 8�6�&��������� DSSOLHV� LQ� QRQ�

UHIRXOHPHQW� LQWHUYLHZV� FRQGXFWHG� DV� SDUW� RI� WKH� 0LJUDQW� 3URWHFWLRQ� 3URWRFROV�

�033����$SSHOOHHV¶�DUJXPHQWV�WR�WKH�FRQWUDU\�DUH�XQDYDLOLQJ��

)LUVW��DSSHOOHHV�FRQWHQG�WKDW�WKHUH�LV�QR�ULJKW�WR�FRXQVHO�LQ�QRQ�UHIRXOHPHQW�

LQWHUYLHZV�FRQGXFWHG�XQGHU�033�EHFDXVH�RI�WKH�,PPLJUDWLRQ�DQG�1DWLRQDOLW\�$FW¶V�

�,1$�� ³VLOHQFH� RQ� ZKHWKHU� LQGLYLGXDOV� DUH� HQWLWOHG� WR� FRXQVHO� LQ� 033� QRQ�

UHIRXOHPHQW�LQWHUYLHZV�´��6HH�5HVS��%U����������$SSHOOHHV�HPSKDVL]H��VHH�LG��DW����

�����WKDW�D�³>V@XEVHTXHQW�VWDWXWH�PD\�QRW�EH�KHOG�WR�VXSHUVHGH�RU�PRGLI\´�WKH�$3$�

³H[FHSW� WR� WKH� H[WHQW� WKDW� LW� GRHV� VR� H[SUHVVO\�´� �� 8�6�&��������� � $FFRUGLQJ� WR�

DSSHOOHHV��WKLV�³H[SUHVV�VWDWHPHQW´�UXOH�³SURKLELWV�DQRWKHU�VWDWXWH�IURP�VXSHUVHGLQJ�

WKH�$3$¶V�ULJKW�WR�FRXQVHO�E\�LPSOLFDWLRQ�´��5HVS��%U���������LG��DW����������������

$SSHOOHHV¶� DVVHUWLRQ� WKDW� DQ� ³H[SUHVV>@´� VWDWHPHQW�� �� 8�6�&��������� LV� DOZD\V�

QHFHVVDU\� WR�GLVSODFH� WKH�$3$�ZRXOG� UHQGHU�PXOWLSOH�SURYLVLRQV�RI� WKH� ,1$� WKDW�

SURYLGH� D� ULJKW� WR� FRXQVHO� VXSHUIOXRXV� EHFDXVH� QRQH� RI� WKRVH� SURYLVLRQV� HYHQ�

PHQWLRQ�� OHW� DORQH� H[SUHVVO\� GLVDYRZ�� WKH� $3$�� � 6HH� �� 8�6�&�� �������� LG��

�������E�����%���LG���������E�����%��LY��� �$SSHOOHHV¶�DUJXPHQW�DOVR�FRQIOLFWV�ZLWK�

0DUFHOOR�Y��%RQGV������8�6����������������������ZKLFK�UHFRJQL]HG�WKDW�&RQJUHVV�
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QHHG�QRW�SURYLGH�D�³PDJLFDO�SDVVZRUG>�@´�WR�FRPSO\�ZLWK�VHFWLRQ����¶V�UHTXLUHPHQW�

³WKDW�PRGLILFDWLRQV�PXVW�EH�H[SUHVV�´���

)LQDOO\��DSSHOOHHV¶�DUJXPHQW�WKDW�³VLOHQFH´�LQ�WKH�,1$�³LV�QRW�H[SUHVV´�DQG�

WKXV�FDQQRW�GLVSODFH�WKH�$3$��5HVS��%U���������LV�ZURQJ�DQG�LV�LQFRQVLVWHQW�ZLWK�WKH�

GHFLVLRQ�EHORZ�KROGLQJ�WKDW�SURYLVLRQV�RI�WKH�,1$�VXSSODQW�WKH�$3$�LQ�WKH�DEVHQFH�

RI�DQ�H[SUHVV�VWDWHPHQW���6SHFLILFDOO\��HYHQ�WKRXJK�WKH�H[SHGLWHG�UHPRYDO�SURYLVLRQ��

��8�6�&���������E�����$���GRHV�QRW�HYHQ�PHQWLRQ��OHW�DORQH�H[SUHVVO\�UHSXGLDWH�WKH�

$3$�� WKH� GLVWULFW� FRXUW� KHOG� WKDW� WKH� $3$� GRHV� QRW� DSSO\� WR� H[SHGLWHG� UHPRYDO�

SURFHHGLQJV�EHFDXVH�WKH�³,1$�SURYLVLRQ�FRQFHUQLQJ�H[SHGLWHG�UHPRYDO�SURFHHGLQJV�

LV�FRPSOH[��VSHFLDOL]HG��DQG�VSHFLILF�WR�H[SHGLWHG�UHPRYDO�SURFHHGLQJV�´�(5����6HH

2SHQLQJ�%U����������$SSHOOHHV�DVVHUW�WKDW�WKLV�KROGLQJ�³LV�QRW�UHOHYDQW´�EHFDXVH�³WKH�

TXHVWLRQ�RI�ZKHWKHU�WKH�ULJKW�WR�FRXQVHO�DSSOLHV�LQ�H[SHGLWHG�UHPRYDO�SURFHHGLQJV�

ZDV� VLPSO\� QRW� EHIRUH� WKH� GLVWULFW� FRXUW´� DQG� EHFDXVH� ³H[SHGLWHG� UHPRYDO�

SURFHHGLQJV�DUH�HQWLUHO\�GLVWLQFW�IURP�QRQ�UHIRXOHPHQW�LQWHUYLHZV�´��5HVS��%U�����

�����7KRVH�DUJXPHQWV�LJQRUH�WKDW�WKH�UHDVRQLQJ�WKH�GLVWULFW�FRXUW�HPSOR\HG�LQ�KROGLQJ�

WKDW�WKH�$3$�LV�VXSSODQWHG�LQ�H[SHGLWHG�UHPRYDO�SURFHHGLQJV�LV�VTXDUHO\�EHIRUH�WKLV�

&RXUW���$SSOLFDWLRQ�RI�WKDW�VDPH�UHDVRQLQJ�UHTXLUHV�WKH�FRQFOXVLRQ�WKDW�WKH�$3$¶V�

ULJKW�WR�FRXQVHO�GRHV�QRW�DSSO\�WR�WKH�QRQ�UHIRXOHPHQW�LQWHUYLHZV�DW�LVVXH�KHUH����

6HFRQG��DSSHOOHHV�GR�QRW�GLVSXWH�WKDW�QRQ�UHIRXOHPHQW�LQWHUYLHZV�RQO\�RFFXU�

LI�FODVV�PHPEHUV�DIILUPDWLYHO\�VWDWH��ZLWKRXW�DQ\�SURPSWLQJ��WKDW�WKH\�IHDU�UHWXUQLQJ�

&DVH������������������������,'������������'NW(QWU\������3DJH���RI���



��

WR�0H[LFR���$SSHOOHHV�QRQHWKHOHVV�LQVLVW�WKDW�FODVV�PHPEHUV¶�³GHWHQWLRQ´�DORQJ�ZLWK�

RWKHU� ³FUXFLDO� FRQWH[W´� LPSOLFLWO\� ³FRPSHO>V@´� FODVV�PHPEHUV� WR� DSSHDU� IRU� WKHLU�

033�QRQ�UHIRXOHPHQW�LQWHUYLHZV�VXFK�WKDW���8�6�&��������E��DSSOLHV���5HVS��%U�����

�����%XW�WKH�GHWHQWLRQ�DQG�FRQWH[W�DSSHOOHHV�KLJKOLJKW�LV�QRW�D�E\SURGXFW�RI�033��

DQG�VR�FDQQRW�DPRXQW�WR�VSHFLILF�DFWLRQ�WDNHQ�WR�FRPSHO�FODVV�PHPEHUV¶�DSSHDUDQFH�

DW�QRQ�UHIRXOHPHQW�LQWHUYLHZV�XQGHU�033���,QVWHDG��FODVV�PHPEHUV�DUH�LQ�FXVWRG\�

EHFDXVH�WKH\�DUH�DOLHQV�VHHNLQJ�DGPLVVLRQ�LQWR�WKH�8QLWHG�6WDWHV���$SSHOOHHV�DUJXH�

³>D@OWHUQDWLYHO\´�WKDW�³HYHQ�LI�FODVV�PHPEHUV�DUH�QRW�FRPSHOOHG�WR�DSSHDU´�WKH�³$3$�

ULJKW� WR� FRXQVHO� VWLOO� DSSOLHV´� EHFDXVH� QRQ�UHIRXOHPHQW� LQWHUYLHZV� DUH� ³DJHQF\�

SURFHHGLQJ>V@´�WR�ZKLFK���8�6�&��������E��DSSOLHV���5HVS��%U������VHH�DOVR�LG��DW����

�����%XW�³WKH�GLVWULFW�FRXUW�GLG�QRW�UHDFK�WKLV�LVVXH�´�LG��DW�����HYHQ�WKRXJK�LW�ZDV�

IXOO\� EULHIHG� EHORZ�� VR� WKH� GLVWULFW� FRXUW� VKRXOG� ³GHFLGH� WKH� LVVXH� LQ� WKH� ILUVW�

LQVWDQFH�´��'HYHORSPHQWDO�6HUYV��1HWZRUN�Y��'RXJODV������)��G����������Q������WK�

&LU�� ������� � ,I� WKLV�&RXUW� UHDFKHV� WKLV� LVVXH�� LW� VKRXOG� KROG� WKDW� QRQ�UHIRXOHPHQW�

LQWHUYLHZV�DUH�QRW�³DJHQF\�SURFHHGLQJ>V@�´���8�6�&��������E���EHFDXVH�WKH�RXWFRPHV�

RI�QRQ�UHIRXOHPHQW�LQWHUYLHZV�XQGHU�033�GR�QRW�UHVXOW�LQ�D�ILQDO�GLVSRVLWLRQ���

7KLUG��DSSHOOHHV�DUJXH�WKDW�WKH�KROGLQJ�LQ�$UGHVWDQL�Y��,16������8�6�����������

������� WKDW� WKH� ,1$� ³VXSSODQW>V@� WKH� $3$� LQ� LPPLJUDWLRQ� SURFHHGLQJV�´� LG��� LV�

OLPLWHG�WR�³SURFHHGLQJV�WKDW�GHWHUPLQH�WKH�GHSRUWDELOLW\�RI�DQ�DOLHQ�´��5HVS��%U������

(5����7KDW�LJQRUHV������$UGHVWDQL¶V�H[SOLFLW�KROGLQJ WKDW�WKH�$3$�LV�VXSSODQWHG�LQ�
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³LPPLJUDWLRQ� SURFHHGLQJV�´� HYHQ� WKRXJK� WKH� GHFLVLRQ� VHSDUDWHO\� GLVFXVVHV�

GHSRUWDWLRQ�SURFHHGLQJV��VHH�2SHQLQJ�%U���������DQG�����SUHFHGHQW�IURP�WKLV�&RXUW�

KROGLQJ�WKDW�WKH�UXOH�DQQRXQFHG�LQ�$UGHVWDQL�DSSOLHV�HYHQ�ZKHQ�³WKH�DOLHQ�FRQFHGHV�

GHSRUWDELOLW\�´��&DVWLOOR�9LOODJUD�Y��,16������)��G�����������������WK�&LU����������

)RXUWK� DSSHOOHHV�DOVR�DVN�WKLV�&RXUW�WR�KROG�WKDW�WKH\�DUH�OLNHO\�WR�VXFFHHG�RQ�

WKH�PHULWV�RI�FODLPV�WKH\�EURXJKW�XQGHU�WKH�'XH�3URFHVV�&ODXVH���5HVS��%U����������

7KH� GLVWULFW� FRXUW� GHFOLQHG� WR� DGGUHVV� WKHVH� FODLPV� LQ� JUDQWLQJ� WKH� SUHOLPLQDU\�

LQMXQFWLRQ�PRWLRQ��KRZHYHU��VHH�(5���Q����DQG�DSSHOOHHV�GR�QRW�H[SODLQ�ZK\�WKLV�

&RXUW� VKRXOG� UHDFK� WKLV� LVVXH�� � ,Q� DQ\� HYHQW�� DSSHOOHHV¶� SURFHGXUDO�GXH�SURFHVV�

FODLPV�DUH�IRUHFORVHG�E\�UHFHQW�6XSUHPH�&RXUW�SUHFHGHQW�KROGLQJ�WKDW�DOLHQV�ZKR�

KDYH�QRW�EHHQ�DGPLWWHG�DQG�ZKR�KDYH�QR�PHDQLQJIXO�FRQQHFWLRQV�ZLWK�WKH�8QLWHG�

6WDWHV�KDYH�³QR�HQWLWOHPHQW�WR�SURFHGXUDO�ULJKWV�RWKHU�WKDQ�WKRVH�DIIRUGHG�E\�VWDWXWH�´�

'+6� Y�� 7KXUDLVVLJLDP�� ���� 6�� &W�� ������ ����� �������� DQG� DSSHOOHHV� LGHQWLI\� QR�

OLEHUW\�RU�SURSHUW\�LQWHUHVW�WKDW�ZRXOG�VXSSRUW�D�VXEVWDQWLYH�GXH�SURFHVV�FODLP�KHUH��

)LQDOO\��DSSHOOHHV�DUJXH� WKDW� WKH�EDODQFH�RI�KDUPV�IDYRUV� WKHP�EHFDXVH� WKH�

QDPHG�3ODLQWLIIV¶�IHDU�DVVHVVPHQWV�³WXUQHG�RXW�GLIIHUHQWO\�ZKHQ�WKH\�ZHUH�SURYLGHG�

DFFHVV�WR�FRXQVHO�´��5HVS��%U�������7KDW�DUJXPHQW�IDLOV�WR�DFFRXQW�IRU�WKH�GLVWLQFWLRQ�

EHWZHHQ�UHWURVSHFWLYH�LQMXQFWLYH�UHOLHI�DQG�WKH�SURVSHFWLYH�FODVV�ZLGH�SUHOLPLQDU\�

LQMXQFWLRQ�WKH�GLVWULFW�FRXUW�HQWHUHG�EHORZ���%HFDXVH�WKH�QDPHG�3ODLQWLIIV�ZHUH�QR�

ORQJHU� LQ�033�DW� WKH� WLPH� WKH�FODVV�PHPEHUV�VRXJKW� LQMXQFWLYH�UHOLHI�� WKH�GLVWULFW�
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FRXUW�QHHGHG�WR�PDNH�FRQFUHWH�ILQGLQJV�WKDW�FODVV�PHPEHUV�ZRXOG�VXIIHU�LPPLQHQW�

IXWXUH�KDUP�LQ�WKH�DEVHQFH�RI�SUHOLPLQDU\�LQMXQFWLYH�UHOLHI���,W�GLG�QRW�GR�WKDW�KHUH��

$5*80(17

7KLV�&RXUW�VKRXOG�UHYHUVH�WKH�GLVWULFW�FRXUW¶V�LQMXQFWLRQ����

,� 7KH�'LVWULFW�&RXUW�(UUHG�LQ�+ROGLQJ�WKDW�&ODVV�0HPEHUV�(VWDEOLVKHG�D�
/LNHOLKRRG�RI�6XFFHVV�RQ�WKH�0HULWV��

$� 7KH� ,1$�'RHV�1RW� 3URYLGH� D�5LJKW� WR�&RXQVHO� WR�$OLHQV�:KR�$UH�
6XEMHFW�WR���8�6�&���������E�����&���

� $V� WKH� JRYHUQPHQW� KDV� H[SODLQHG�� VHFWLRQ� �����E�����&��� XQOLNH� PXOWLSOH�

RWKHU� SURYLVLRQV� RI� WKH� ,1$�� GRHV� QRW� SURYLGH� D� ULJKW� WR� FRXQVHO�� DQG� VHFWLRQ�

�����E�����&�� LV� WKH� RQO\� VWDWXWH� JRYHUQLQJ� 033�� LQFOXGLQJ� QRQ�UHIRXOHPHQW�

LQWHUYLHZV�WKDW�RFFXU�XQGHU�033���6HH�2SHQLQJ�%U����������6R�EDVHG�RQ�WKH�SODLQ�

WH[W� RI� VHFWLRQ� �����E�����&��� WKHUH� LV� QR� ULJKW� WR� FRXQVHO� LQ� QRQ�UHIRXOHPHQW�

LQWHUYLHZV� FRQGXFWHG� XQGHU� 033�� � $SSHOOHHV� PDNH� VHYHUDO� DUJXPHQWV� WR� WKH�

FRQWUDU\���6HH�5HVS��%U����������1RQH�KDV�PHULW��

� $SSHOOHHV�SULPDULO\�DUJXH�WKDW�VHFWLRQ������E�����&��GRHV�QRW�VXSHUVHGH�WKH�

ULJKW� WR� FRXQVHO� SURYLGHG� E\� WKH� $3$� EHFDXVH� �� 8�6�&�������� VWDWHV� WKDW� D�

³>V@XEVHTXHQW�VWDWXWH�PD\�QRW�EH�KHOG�WR�VXSHUVHGH�RU�PRGLI\�>WKH�$3$@�«�H[FHSW�

WR�WKH�H[WHQW�WKDW�LW�GRHV�VR�H[SUHVVO\�´��6HH�5HVS��%U����������$SSHOOHHV�FRQWHQG�WKDW�

EHFDXVH� VHFWLRQ� �����E�����&�� ³VD\V� QRWKLQJ� DERXW� WKH� ULJKW� WR� FRXQVHO�´� VHFWLRQ�

���¶V�H[SUHVV�VWDWHPHQW�UHTXLUHPHQW�KDV�QRW�EHHQ�VDWLVILHG�DQG�WKXV�WKH�$3$¶V�ULJKW�
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WR�FRXQVHO�SURYLVLRQ�DSSOLHV�LQ�QRQ�UHIRXOHPHQW�LQWHUYLHZV�XQGHU�033���5HVS��%U��

����VHH�DOVR�LG��DW���������$SSHOOHHV�DUH�ZURQJ���:KHQ�&RQJUHVV�ZLVKHG�WR�SURYLGH�

D�ULJKW�WR�FRXQVHO�LQ�DQ�LPPLJUDWLRQ�SURFHHGLQJ��&RQJUHVV�VDLG�VR�H[SUHVVO\�LQ�WKH�

,1$���6HH���8�6�&���������E�����%��LY���SURYLGLQJ�D�ULJKW�IRU�DOLHQV�WR�FRQVXOW�ZLWK�

DQ�DWWRUQH\�SULRU�WR�WKHLU�FUHGLEOH�IHDU�LQWHUYLHZV���LG���������E�����%���SURYLGLQJ�D�

ULJKW�WR�FRXQVHO�IRU�DOLHQV�FRQYLFWHG�RI�DQ�DJJUDYDWHG�IHORQ\�DQG�SODFHG�LQ�H[SHGLWHG�

UHPRYDO� SURFHHGLQJV��� LG�� ������� �SURYLGLQJ� D� ULJKW� WR� FRXQVHO� IRU� DOLHQV� LQ� IXOO�

UHPRYDO�SURFHHGLQJV�EHIRUH�DQ�LPPLJUDWLRQ�MXGJH����&RQJUHVV�ZDV�WKXV�FOHDU�WKDW�D�

ULJKW� WR� FRXQVHO� DSSOLHV� LQ� DQ� LPPLJUDWLRQ� SURFHHGLQJ� RQO\� WR� WKH� H[WHQW� WKDW�

&RQJUHVV�SURYLGHG�IRU�RQH�LQ�WKH�,1$���6HH�2SHQLQJ�%U�����������

� $SSHOOHHV¶�SRVLWLRQ��LI�DGRSWHG��ZRXOG�UHQGHU�VXSHUIOXRXV�WKH�SURYLVLRQV�MXVW�

FLWHG�SURYLGLQJ�D� ULJKW� WR�FRXQVHO� LQ� WKRVH�SURFHHGLQJV�� �6HH�2SHQLQJ�%U���������

6WDQG�8S�IRU�&DOLIRUQLD��Y��8�6��'HS¶W�RI�,QWHULRU������)��G��������������WK�&LU��

�������D�VWDWXWH�³VKRXOG�EH�FRQVWUXHG�VR�WKDW�HIIHFW�LV�JLYHQ�WR�DOO�LWV�SURYLVLRQV��VR�

WKDW�QR�SDUW�ZLOO�EH� LQRSHUDWLYH�RU�VXSHUIOXRXV��YRLG�RU� LQVLJQLILFDQW´��³ZKHQ� WZR�

VWDWXWHV�DUH�FDSDEOH�RI�FR�H[LVWHQFH��LW�LV�WKH�GXW\�RI�WKH�FRXUWV�«�WR�UHJDUG�HDFK�DV�

HIIHFWLYH´����+HUH����8�6�&��������DQG�WKH�YDULRXV�,1$�SURYLVLRQV�IXUQLVKLQJ�D�ULJKW�

WR�FRXQVHO�DUH�³FDSDEOH�RI�FR�H[LVWHQFH�´�LG���E\�UHMHFWLQJ�DSSHOOHHV¶�DUJXPHQW�DQG�

FRQFOXGLQJ� WKDW�� LQ� FUDIWLQJ� WKH� FRPSUHKHQVLYH� ,1$�� LQFOXGLQJ� WKH� YDULRXV�

SURFHGXUHV� DYDLODEOH� LQ� LPPLJUDWLRQ�SURFHHGLQJV��&RQJUHVV� LQWHQGHG� WR� ³SUHHPSW�
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DSSOLFDWLRQ�RI�VRPH�RU�DOO�RI�WKH�$3$�´��$OOHQ�Y��0LODV������)��G�����������������WK�

&LU���������VHH�DOVR�$UGHVWDQL�Y�� ,16������8�6�������������� ������� �³>7@KH� ,1$�

H[SUHVVO\�VXSHUVHGHV�«�WKH�$3$�LQ�OLJKW�RI�«�>&RQJUHVV¶V@�ODERULRXV�DGDSWDWLRQ�RI�

WKH�>$3$@�WR�WKH�GHSRUWDWLRQ�SURFHVV�>DQG@�WKH�VSHFLILF�SRLQWV�DW�ZKLFK�GHYLDWLRQV�

IURP�WKH�>$3$@�ZHUH�PDGH�´���

� 1RWDEO\�� WKH� 6XSUHPH�&RXUW� UHMHFWHG� DSSHOOHHV¶� YLHZ� RI� ��8�6�&�������� LQ�

0DUFHOOR�Y��%RQGV������8�6��������������������:KLOH�UHFRJQL]LQJ�WKDW�XQGHU�������

³>H@[HPSWLRQV�IURP�WKH�WHUPV�RI�WKH�>$3$@�DUH�QRW�OLJKWO\�WR�EH�SUHVXPHG�LQ�YLHZ�

RI�WKH�VWDWHPHQW�������WKDW�PRGLILFDWLRQV�PXVW�EH�H[SUHVV´�LG���WKH�&RXUW�KHOG�WKDW�WKH�

$3$�GLG�QRW�DSSO\�WR�GHSRUWDWLRQ�SURFHHGLQJV�HYHQ�WKRXJK�WKH�GHSRUWDWLRQ�VWDWXWH�

ODFNHG�D�VWDWHPHQW�H[SOLFLWO\�GLVDYRZLQJ� WKH�$3$��³8QOHVV�ZH�DUH� WR� UHTXLUH� WKH�

&RQJUHVV�WR�HPSOR\�PDJLFDO�SDVVZRUGV�LQ�RUGHU�WR�HIIHFWXDWH�DQ�H[HPSWLRQ�IURP�WKH�

>$3$@�� ZH� PXVW� KROG� WKDW� WKH� SUHVHQW� VWDWXWH� H[SUHVVO\� VXSHUVHGHV� WKH� KHDULQJ�

SURYLVLRQV� RI´� WKH� $3$� LQ� YLHZ� RI� WKH� ³EDFNJURXQG� RI� WKH� ����� LPPLJUDWLRQ�

OHJLVODWLRQ�� LWV� ODERULRXV� DGDSWDWLRQ� RI� WKH� >$3$@� WR� WKH� GHSRUWDWLRQ� SURFHVV�� WKH�

VSHFLILF�SRLQWV�DW�ZKLFK�GHYLDWLRQV�IURP�WKH�>$3$@�ZHUH�PDGH��WKH�UHFRJQLWLRQ�LQ�

WKH�OHJLVODWLYH�KLVWRU\�RI�WKLV�DGDSWLYH�WHFKQLTXH�DQG�RI�WKH�SDUWLFXODU�GHYLDWLRQV��DQG�

WKH�GLUHFWLRQ�LQ�WKH�VWDWXWH�WKDW�WKH�PHWKRGV�WKHUHLQ�SUHVFULEHG�VKDOO�EH�WKH�VROH�DQG�

H[FOXVLYH�SURFHGXUH�IRU�GHSRUWDWLRQ�SURFHHGLQJV�´� �,G���VHH�DOVR�'RUVH\�Y��8QLWHG�

6WDWHV������8�6�������������������³>7@KH�&RXUW�KDV�HPSKDVL]HG�WKDW�WKH�>$3$¶V@�XVH�
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RI�WKH�ZRUG�µH[SUHVVO\¶�GRHV�QRW�UHTXLUH�&RQJUHVV�WR�XVH�DQ\�µPDJLFDO�SDVVZRUGV¶�

WR�H[HPSW�D�ODWHU�VWDWXWH�IURP�WKH�SURYLVLRQ�´����$SSHOOHHV�DUH�WKHUHIRUH�ZURQJ�WKDW�

WKH�DEVHQFH�RI�DQ�³H[SUHVV�VWDWHPHQW´�VXSHUVHGLQJ�WKH�$3$�LQ�VHFWLRQ������E�����&��

PHDQV�WKDW�WKH�$3$¶V�ULJKW�WR�FRXQVHO�DSSOLHV���5HVS��%U�������,QVWHDG��EHFDXVH�WKH�

,1$�UHIOHFWV�&RQJUHVV¶V�³ODERULRXV�DGDSWDWLRQ�RI�WKH´�SURFHGXUHV�FRQWHPSODWHG�E\�

WKH�$3$�DQG�DOVR�� LQ�VRPH� LQVWDQFHV��³GHYLDW>HV@� IURP�WKH�$3$�´�$UGHVWDQL������

8�6��DW���������E\�VSHFLILFDOO\�SURYLGLQJ�D�ULJKW�WR�FRXQVHO�LQ�VRPH�FLUFXPVWDQFHV�

EXW� QRW� RWKHUV�� WKH� QXPHURXV� VWDWXWHV� WKDW� PDNH� XS� WKH� ,1$� HYLQFH� D� ³FOHDU�

LPSOLFDWLRQ´� WKDW� WKH� SURYLVLRQV� WKDW� FRPSULVH� WKH� ,1$�� LQFOXGLQJ� VHFWLRQ�

�����E�����&���GLVSODFH�WKH�$3$���'RUVH\������8�6��DW�����������

� )LQDOO\��DSSHOOHHV¶�SRVLWLRQ�LV�LQFRQVLVWHQW�ZLWK�WKH�GLVWULFW�FRXUW¶V�KROGLQJ�WKDW�

WKH� ³,1$¶V� H[SHGLWHG� UHPRYDO� SURFHHGLQJ� SURYLVLRQ� VXSHUVHGHV� WKH�$3$�´� (5���

HYHQ� WKRXJK� WKH� H[SHGLWHG� UHPRYDO� SURYLVLRQ� FRQWDLQV� QR� H[SOLFLW� VWDWHPHQW�

VXSHUVHGLQJ�WKH�$3$���6HH�2SHQLQJ�%U����������7KH�GLVWULFW�FRXUW¶V�FRQFOXVLRQ�ZDV�

EDVHG� RQ� LWV� REVHUYDWLRQ� WKDW� WKH� ³,1$� SURYLVLRQ� FRQFHUQLQJ� H[SHGLWHG� UHPRYDO�

SURFHHGLQJV� LV� FRPSOH[�� VSHFLDOL]HG�� DQG� VSHFLILF� WR� H[SHGLWHG� UHPRYDO�

SURFHHGLQJV�´� (5��� EXW� DSSHOOHHV� GR� QRW� GLVSXWH� WKDW� WKLV� SURYLVLRQ�� VHFWLRQ�

�����E�����$��� GRHV� QRW� H[SUHVVO\� PHQWLRQ� WKH� $3$�� � $SDUW� IURP� SDUURWLQJ� WKH�

GLVWULFW�FRXUW¶V�FRQFOXVLRQ�WKDW�WKH�³,1$¶V�H[SHGLWHG�UHPRYDO�SURFHHGLQJ�SURYLVLRQ�

VXSHUVHGHV�WKH�$3$�´�5HVS��%U������DSSHOOHHV�QHYHU�H[SODLQ�KRZ�WKH�GLVWULFW�FRXUW¶V�
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KROGLQJ�FDQ�EH�UHFRQFLOHG�ZLWK�WKHLU�SRVLWLRQ�WKDW�WKH�$3$�FDQ�RQO\�EH�GLVSODFHG�E\�

DQ�³H[SUHVV�VWDWHPHQW�´��LG��DW�����QRU�GR�WKH\�LGHQWLI\�DQ\�³H[SUHVV�VWDWHPHQW´�LQ�

VHFWLRQ������E�����VXSHUVHGLQJ�WKH�$3$���,G���$QG�FULWLFDOO\��QHLWKHU�DSSHOOHHV�QRU�

WKH�GLVWULFW�FRXUW�H[SODLQ�ZK\�DQ�H[SUHVV�VWDWHPHQW�UHSXGLDWLQJ�WKH�$3$�LV�QHFHVVDU\�

ZKHQ�DVVHVVLQJ�ZKHWKHU�WKH�FRQWLJXRXV�UHWXUQ�SURYLVLRQ�VXSSODQWV�WKH�$3$��\HW�QR�

VXFK�VWDWHPHQW�LV�QHFHVVDU\�WR�FRQFOXGH�WKDW�WKH�,1$��DQG�RQO\�WKH�,1$��JRYHUQV�WKH�

H[SHGLWHG�UHPRYDO�SURYLVLRQ���(5���5HVS��%U�������,I��DV�DSSHOOHHV�DUJXH��WKH�SODLQ�

WH[W�RI�������DSSOLHV�LQ�HYHU\�LQVWDQFH�ZKHQHYHU�WKHUH�LV�QRW�DQ�³H[SUHVV�VWDWHPHQW´�

VXSHUVHGLQJ�WKH�,1$�DQG�ZKHQHYHU�WKHUH�LV�³VLOHQFH´�LQ�WKH�,1$��5HVS��%U���������

WKHUH�LV�QR�WH[WXDO�EDVLV�WR�GLVWLQJXLVK�EHWZHHQ��������E�����$��DQG��������E�����&��

EHFDXVH�ERWK�DUH�HTXDOO\�VLOHQW�RQ�ZKHWKHU�WKHUH�LV�D�ULJKW�WR�FRXQVHO�� �0RUHRYHU��

DSSHOOHHV�GR�QRW�GLVSXWH�WKDW�WKH�FRQWLJXRXV�UHWXUQ�SURYLVLRQ�LV�MXVW�DV�³VSHFLDOL]HG´�

DQG� ³VSHFLILF´� DV� WKH� H[SHGLWHG� UHPRYDO� SURYLVLRQ�� 2SHQLQJ� %U�� ���� D� IDFW� WKDW�

XQGHUVFRUHV�WKDW�WKH�GLVWULFW�FRXUW�HUUHG��

� $SSHOOHHV� DWWHPSW� WR� VLGHVWHS� WKLV� IODZ� E\� DUJXLQJ� WKDW� ³WKH� TXHVWLRQ� RI�

ZKHWKHU�WKH�ULJKW�WR�FRXQVHO�DSSOLHV�LQ�H[SHGLWHG�UHPRYDO�SURFHHGLQJV�ZDV�VLPSO\�

QRW� EHIRUH� WKH� GLVWULFW� FRXUW´� DQG� ³H[SHGLWHG� UHPRYDO� SURFHHGLQJV� DUH� HQWLUHO\�

GLVWLQFW�IURP�QRQ�UHIRXOHPHQW�LQWHUYLHZV�´��5HVS��%U�������%RWK�DUJXPHQWV�DUH�EHVLGH�

WKH�SRLQW�EHFDXVH�WKH�UHDVRQLQJ�WKH�GLVWULFW�FRXUW�HPSOR\HG�WR�KROG�WKDW�WKH�$3$¶V�

ULJKW�WR�FRXQVHO�SURYLVLRQ�GRHV�QRW�DSSO\�LQ�H[SHGLWHG�UHPRYDO�SURFHHGLQJV��HYHQ�
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WKRXJK�VHFWLRQ������E�����$��LV�VLOHQW�RQ�WKLV�LVVXH��LV�VTXDUHO\�EHIRUH�WKLV�&RXUW��

VLQFH�WKDW�VDPH�UHDVRQLQJ�FRPSHOV�WKH�FRQFOXVLRQ�WKDW�WKH�$3$¶V�ULJKW�WR�FRXQVHO�

DOVR�GRHV�QRW�DSSO\�LQ�QRQ�UHIRXOHPHQW�LQWHUYLHZV�FRQGXFWHG�XQGHU�033���,Q�HIIHFW��

WKH�GLVWULFW�FRXUW�DWWHPSWHG�WR�UHFRQFLOH�LWV�UHDVRQLQJ�ZLWK�WKLV�&RXUW¶V�GHFLVLRQ�LQ�

8QLWHG�6WDWHV�Y��%DUDMDV�$OYDUDGR������)��G��������������WK�&LU���������ZKLFK�KHOG�

WKDW�DOLHQV� LQ�H[SHGLWHG� UHPRYDO�SURFHHGLQJV�SDVW� WKH�FUHGLEOH�IHDU� VWDJH�KDYH�QR�

ULJKW� WR�FRXQVHO�EHFDXVH�³QR�DSSOLFDEOH�VWDWXWH´�³LQGLFD>WHV@� WKDW�VXFK�DOLHQV�KDYH�

DQ\�VXFK�ULJKW�´�EXW�IDLOHG�WR�KDUPRQL]H�LWV�DQDO\VLV�ZLWK�WKH�WHDFKLQJ�LQ�%DUDMDV�

$OYDUDGR�WKDW�WKH�DEVHQFH�RI�D�VWDWXWRU\�ULJKW�WR�FRXQVHO�LQ�WKH�,1$�PHDQV�WKDW�QR�

VXFK�ULJKW�H[LVWV���6HH�2SHQLQJ�%U������

� $SSHOOHHV� FRQWHQG� WKDW� WKH� JRYHUQPHQW� ³YDVWO\� RYHUVWDWH>V@� WKH� KROGLQJ� LQ�

%DUDMDV�$OYDUDGR´�EHFDXVH�WKHUH�LV�QR�HYLGHQFH�WKDW�WKLV�&RXUW�DQDO\]HG�³ZKHWKHU´�

������E���ZKLFK�VHWV�RXW�WKH�$3$¶V�ULJKW�WR�FRXQVHO��³DSSOLHV�WR�H[SHGLWHG�UHPRYDO�

SURFHHGLQJV�´��5HVS��%U������VHH�DOVR�LG��DW���������%XW�WKH�ODFN�RI�FRQVLGHUDWLRQ�WKLV�

&RXUW� JDYH� WR� ������E�� LQ�%DUDMDV�$OYDUDGR� EROVWHUV� WKH� JRYHUQPHQW¶V� SRVLWLRQ��

EHFDXVH�LW�EXWWUHVVHV�WKH�FRQFOXVLRQ�WKDW�WKH�,1$��LQ�LWV�HQWLUHW\��SUHHPSWV�WKH�$3$��

DQG�VR�LQ�DVVHVVLQJ�ZKHWKHU�D�ULJKW�WR�FRXQVHO�H[LVWV��WKH�WH[W�RI�WKH�DSSOLFDEOH�,1$�

SURYLVLRQ�LV�GLVSRVLWLYH���$QG�DSSHOOHHV�GR�QRW�UHIXWH�WKDW�LI�WKH\�ZHUH�FRUUHFW�WKDW�

������E��DSSOLHV�LQ�HYHU\�LQVWDQFH�ZKHUH�WKHUH�LV�QR�H[SUHVV�VWDWHPHQW�VXSHUVHGLQJ�

WKH�$3$��WKHQ�������E��ZRXOG�KDYH�EHHQ�DQ�³DSSOLFDEOH�VWDWXWH´�SURYLGLQJ�D�ULJKW�WR�
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FRXQVHO� LQ�H[SHGLWHG� UHPRYDO�SURFHHGLQJV�� �%DUDMDV�$OYDUDGR������)��G�DW�������

2SHQLQJ�%U����������<HW�WKLV�&RXUW�XQHTXLYRFDOO\�KHOG�WKDW�QR�³DSSOLFDEOH�VWDWXWH´�

SURYLGHV�D�³ULJKW�WR�FRXQVHO�´��%DUDMDV�$OYDUDGR������)��G�DW������ $SSHOOHHV�DOVR�

FODLP� WKDW� WKH� KROGLQJ� LQ� %DUDMDV�$OYDUDGR� VWHPPHG� IURP� ³LPSOHPHQWLQJ�

UHJXODWLRQV´� VWDWLQJ� WKDW� ³WKHUH� LV� QR� ULJKW� WR� FRXQVHO´� LQ� H[SHGLWHG� UHPRYDO�

SURFHHGLQJV���5HVS��%U�������%XW�WKH�UHOHYDQW�UHJXODWLRQ����&�)�5����������F���VLPSO\�

VWDWHV� WKDW� ³>H@[FHSW´� IRU� DOLHQV� SODFHG� LQ� H[SHGLWHG� UHPRYDO�� ³DQ� DOLHQ� DUUHVWHG�

ZLWKRXW�>D@�ZDUUDQW�DQG�SODFHG�LQ�IRUPDO�>UHPRYDO@�SURFHHGLQJV�«�ZLOO�EH�DGYLVHG�

RI�WKH�UHDVRQV�IRU�KLV�RU�KHU�DUUHVW�DQG�WKH�ULJKW�WR�EH�UHSUHVHQWHG�´��7KH�UHJXODWLRQ��

OLNH� WKH� H[SHGLWHG� UHPRYDO� VWDWXWH�� GRHV� QRW� DGGUHVV� ZKHWKHU� WKHUH� LV� D� ULJKW� WR�

FRXQVHO�LQ�H[SHGLWHG�UHPRYDO�SURFHHGLQJV�RXWVLGH�RI�WKH�FUHGLEOH�IHDU�SURFHVV�DQG�

WKH�QHFHVVDU\� LPSOLFDWLRQ�RI� WKDW� VLOHQFH� LV� WKDW� WKHUH� LV�QR� ULJKW� WR�FRXQVHO�� �6HH�

%DUDMDV�$OYDUDGR�� ����)��G�DW������� �7KDW� VDPH�SULQFLSOH� UHTXLUHV� UHYHUVLQJ� WKH�

SUHOLPLQDU\�LQMXQFWLRQ�KHUH����

� $SSHOOHHV� DOVR�DUJXH� WKDW�EHFDXVH�³>Q@RQ�UHIRXOHPHQW� LQWHUYLHZV�XQGHU� WKH�

QRYHO�033�SURJUDP�GLG�QRW� H[LVW�ZKHQ�&RQJUHVV� HQDFWHG��������E�����&��´� LW� LV�

LPSRVVLEOH� WR� LQIHU� ³FRQJUHVVLRQDO� LQWHQW´� WR� GHQ\� D� ULJKW� WR� FRXQVHO� LQ� QRQ�

UHIRXOHPHQW� LQWHUYLHZV� FRQGXFWHG�XQGHU�033�� �5HVS��%U�� ������� �7KDW� DUJXPHQW�

LJQRUHV�WKDW�QRQ�UHIRXOHPHQW�LQWHUYLHZV�FRQGXFWHG�XQGHU�033�RQO\�RFFXU�DV�SDUW�RI�

DQ� H[HUFLVH� RI� WKH� FRQWLJXRXV�UHWXUQ� DXWKRULW\�� VHH�(5���������� DQG� &RQJUHVV¶V�

&DVH������������������������,'������������'NW(QWU\������3DJH����RI���
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LQWHQW�LQ�HQDFWLQJ�WKH�FRQWLJXRXV�UHWXUQ�DXWKRULW\�FDQ�EH�UHDGLO\�LQIHUUHG���,W�GLG�QRW�

LQWHQG�IRU�DOLHQV�WHPSRUDULO\�UHWXUQHG�XQGHU�VHFWLRQ������E�����&��WR�KDYH�D�ULJKW�WR�

FRXQVHO�LUUHVSHFWLYH�RI�WKH�VSHFLILF�SURFHGXUHV�XVHG�WR�LPSOHPHQW�WKDW�FRQWLJXRXV�

UHWXUQ�DXWKRULW\���6HH�2SHQLQJ�%U�����������

� 0RUHRYHU��DSSHOOHHV�RIIHU�QR�H[SODQDWLRQ�IRU�KRZ�WKLV�&RXUW�FRXOG�FRQFOXGH�

WKDW�&RQJUHVV�GLG�QRW�FRQVLGHU�WKLV�LVVXH�ZKHQ��LQ�D�³QHLJKERULQJ�VXEVHFWLRQ´�RI�WKH�

VDPH�VWDWXWRU\�SURYLVLRQ��&RQJUHVV�LQFOXGHG�D�ULJKW�WR�FRXQVHO���3DGLOOD�Y��,&(������

)��G������������ ��WK�&LU�������� �KROGLQJ� WKDW� VWDWXWH¶V� ³VLOHQFH´�ZDV�³HVSHFLDOO\�

VLJQLILFDQW� EHFDXVH� LWV� QHLJKERULQJ� VXEVHFWLRQ´� VSHFLILFDOO\� DGGUHVVHG� WKH� LVVXH����

,QGHHG�� DV� WKH� JRYHUQPHQW� KDV� GHPRQVWUDWHG�� LQ� HQDFWLQJ� WKH� ,1$�� &RQJUHVV�

FRQVLGHUHG�ZKHWKHU�DQG�ZKHQ�LQ�WKH�YDULRXV�SURFHHGLQJV�FRQWHPSODWHG�E\�WKH�,1$�

DOLHQV� KDYH� D� ULJKW� WR� FRXQVHO� DQG� ZKHQ� WKH\� GR� QRW�� � 6HH� 2SHQLQJ� %U�� ��������

&RQVLVWHQW�ZLWK�WKDW�FRQJUHVVLRQDO�FRQVLGHUDWLRQ�DQG�WUHDWPHQW��WKLV�&RXUW�KDV�KHOG�

WKDW�ZKHQ�DQ�DSSOLFDEOH�SURYLVLRQ�RI�WKH�,1$�SURYLGHV�D�ULJKW�WR�FRXQVHO��WKHQ�D�ULJKW�

WR�FRXQVHO�H[LVWV��ZKHQ�QR�VXFK�ULJKW�LV�SURYLGHG��WKHQ�WKHUH�LV�QR�ULJKW�WR�FRXQVHO���

&RPSDUH�=XQLJD�Y��%DUU�� ����)��G���������� ��WK�&LU�� ������ �KROGLQJ� WKDW� DOLHQV�

FRQYLFWHG�RI�DQ�DJJUDYDWHG�IHORQ\�DQG�SODFHG�LQ�H[SHGLWHG�UHPRYDO�SURFHHGLQJV�KDYH�

D�ULJKW�WR�FRXQVHO�EHFDXVH�WKH�RSHUDWLYH�VWDWXWH����8�6�&���������E�����%���SURYLGHV�

VXFK� D� ULJKW�� ZLWK� %DUDMDV�$OYDUDGR�� ���� )��G� DW� ����� �KROGLQJ� WKDW� DOLHQV� LQ�

&DVH������������������������,'������������'NW(QWU\������3DJH����RI���



���

H[SHGLWHG�UHPRYDO�SURFHHGLQJV�SDVW�WKH�FUHGLEOH�IHDU�VWDJH�KDYH�QR�ULJKW�WR�FRXQVHO�

EHFDXVH�³QR�DSSOLFDEOH�VWDWXWH´�³LQGLFD>WHV@�WKDW�VXFK�DOLHQV�KDYH�DQ\�VXFK�ULJKW´�����

%� (YHQ�LI�WKH�$3$�$SSOLHG�+HUH��,WV�5LJKW�WR�&RXQVHO�3URYLVLRQ�%\�,WV�
3ODLQ�7HUPV�'RHV�1RW�3URYLGH�D�5LJKW�WR�&RXQVHO�WR�$OLHQV�:KR�DUH�
6XEMHFW�WR���8�6�&���������E�����&���

$V� WKH� JRYHUQPHQW� KDV� H[SODLQHG�� EHFDXVH� FODVV� PHPEHUV� XQGHUJR� QRQ�

UHIRXOHPHQW� LQWHUYLHZV�RQO\� LI� WKH\� DIILUPDWLYHO\� DUWLFXODWH� D� IHDU� RI� UHWXUQLQJ� WR�

0H[LFR��ZLWKRXW�DQ\�SURPSWLQJ�IURP�WKH�DJHQF\��WKH\�DUH�QRW�³FRPSHOOHG´�WR�DSSHDU�

DV�LV�UHTXLUHG�IRU�WKH�ULJKW�WR�FRXQVHO�WR�DSSO\�XQGHU���8�6�&��������E����6HH�2SHQLQJ�

%U����������$SSHOOHHV¶�FRQWUDU\�DUJXPHQWV��VHH�5HVS��%U���������DUH�LQFRUUHFW����

� $SSHOOHHV�DFNQRZOHGJH�WKDW�FODVV�PHPEHUV�³VHW�WKH�QRQ�UHIRXOHPHQW�SURFHVV�

LQ�PRWLRQ�´�5HVS��%U������EXW�FRQWHQG�WKDW�VHFWLRQ�����E��VWLOO�DSSOLHV�EHFDXVH�LW�LV�

QRW�³OLPLWHG�WR�SURFHHGLQJV�LQYROYLQJ�VXESRHQDHG�ZLWQHVVHV�´��,G���VHH�DOVR�LG��DW����

�����%XW�WKH�JRYHUQPHQW¶V�SRLQW�LV�QRW�WKDW�VHFWLRQ�����E��LV�OLPLWHG�WR�VXESRHQDV���

5DWKHU��LWV�SRLQW�LV�WKDW�WKH�FDVHV�DSSO\LQJ�WKH�ULJKW�WR�FRXQVHO�LQ�VHFWLRQ�����E��KDYH�

GRQH� VR� LQ� WKH� FRQWH[W� RI� VXPPRQVHV� DQG� VXESRHQDV�� EHFDXVH�� XQOLNH� QRQ�

UHIRXOHPHQW�LQWHUYLHZV�XQGHU�033��ERWK�LQYROYH�FRPSHOOHG�DSSHDUDQFHV���2SHQLQJ�

%U�������7KLV�LV�ZK\�WKLV�&RXUW�KDV�GHVFULEHG�WKH�ULJKW�WR�FRXQVHO�LQ�VHFWLRQ�����E��

DV� ³WKH� ULJKW� WR� FRXQVHO� WR� DQ\�ZLWQHVV� VXESRHQDHG� WR� DSSHDU� EHIRUH� DQ\� IHGHUDO�

DJHQF\�´��6(&�Y��+LJDVKL������)��G������������WK�&LU���������VHH�2SHQLQJ�%U������

6DOHP�Y��3RPSHR������)��6XSS���G�����������(�'�1�<���������³3ODLQWLIIV�FLWH�QR�FDVH�

&DVH������������������������,'������������'NW(QWU\������3DJH����RI���
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LQ�ZKLFK�WKH�WHUP�µFRPSHOOHG¶�«�LV�XQGHUVWRRG�RXWVLGH�RI�WKH�FRQWH[W�RI�D�VXPPRQV�

RU�VXESRHQD�´���$SSHOOHHV�DVVHUW�WKDW�³>H@YHQ�LI´�WKH�GHFLVLRQ�LQ�6DOHP²ZKLFK�KHOG�

WKDW� WKH� WHUP� ³FRPSHOOHG´� LV� D� ³WHUP�RI� DUW� FRQQRWLQJ� DQ� REOLJDWRU\�� LQYROXQWDU\�

DFWLRQ´²LV� FRUUHFW�� 6DOHP� LV� GLVWLQJXLVKDEOH� EHFDXVH� ³>W@KHUH�� SODLQWLIIV� ZHUH�

DSSHDULQJ� IRU� D� SDVVSRUW� DSSRLQWPHQW´� ZKLOH� KHUH�� FODVV� PHPEHUV� DUH� ³VHHNLQJ�

SURWHFWLRQ�IURP�SHUVHFXWLRQ�RU�WRUWXUH�´��5HVS��%U�������%XW�WKH�FRQVHTXHQFHV�IORZLQJ�

IURP� WKH�RXWFRPH�RI�QRQ�UHIRXOHPHQW� LQWHUYLHZV�XQGHU�033�KDYH�QR�EHDULQJ�RQ�

ZKHWKHU� FODVV�PHPEHUV� DUH� ³FRPSHOOHG´� WR� DSSHDU� DW� QRQ�UHIRXOHPHQW� LQWHUYLHZV�

SULRU� WR� WKH� LQWHUYLHZV¶�RFFXUUHQFH��$SSHOOHHV� FLWH�QR�FDVHV�DSSO\LQJ� WKH� ULJKW� WR�

FRXQVHO�LQ�VHFWLRQ�����E��ZKHUH�WKH�LQGLYLGXDO�FRQWUROV�KLV�RU�KHU�DSSHDUDQFH�DW�DQ�

DJHQF\�SURFHHGLQJ��

� /LNH�WKH�GLVWULFW�FRXUW��DSSHOOHHV�DOVR�FRQWHQG�WKDW�³FUXFLDO�FRQWH[W´�VXSSRUWV�

WKH�DSSOLFDWLRQ�RI�VHFWLRQ�����E��EHFDXVH�FODVV�PHPEHUV�DUH�LQ�GHWHQWLRQ��DUH�VXEMHFW�

WR�³WKH�033�SURJUDP´�DQG�DUH�³VHHNLQJ�DV\OXP�RU�RWKHU�SURWHFWLRQ�IURP�SHUVHFXWLRQ�

RU�WRUWXUH�´��5HVS��%U���������(5�����1RQH�RI�WKH�FRQWH[WXDO�IHDWXUHV�WKDW�DSSHOOHHV�

DOOXGH�WR��KRZHYHU��HVWDEOLVK�WKDW�FODVV�PHPEHUV�DUH�FRPSHOOHG�WR�DSSHDU�IRU�QRQ�

UHIRXOHPHQW� LQWHUYLHZV� XQGHU�033�� � &ODVV� PHPEHUV� DUH� WHPSRUDULO\� LQ� FXVWRG\�

EHFDXVH� RI� WKHLU� VWDWXV� DV� DOLHQV� ZKR� KDYH� QRW� EHHQ� DGPLWWHG� DQG� DUH� VHHNLQJ�

DGPLVVLRQ�WR�WKH�8QLWHG�6WDWHV���6HH�'+6�Y��7KXUDLVVLJLDP������6��&W�������������

������� �³:LWKRXW� D� FKDQJH� LQ� VWDWXV�� >UHVSRQGHQW@� ZRXOG� UHPDLQ� VXEMHFW� WR� «�
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GHWHQWLRQ�DQG�UHPRYDO�´����6R�FODVV�PHPEHUV¶�GHWHQWLRQ�RFFXUV�LUUHVSHFWLYH�RI�WKHLU�

SODFHPHQW�LQ�033���7KHLU�GHWHQWLRQ�WKHUHIRUH�FDQQRW�DPRXQW�WR�VSHFLILF�DFWLRQ�WDNHQ�

WR�FRPSHO� WKHLU�DSSHDUDQFH�DW�QRQ�UHIRXOHPHQW� LQWHUYLHZV� WKDW�RFFXU�XQGHU�033���

6HH�2SHQLQJ�%U�������$QG�DSSHOOHHV¶�DWWDFN�RQ�WKH�³JRYHUQPHQW¶V�FKRLFH�WR�IRUFH�

>FODVV�PHPEHUV@�LQWR�033�´�5HVS��%U������VHH�DOVR�LG��DW��������������LV�LUUHOHYDQW��

VLQFH� WKLV� FDVH� ³DVVXPHV´� ³WKH� OHJDOLW\� RI� 033�´� LG�� DW� �� Q���� DQG� H[FOXVLYHO\�

FRQFHUQV�QRQ�UHIRXOHPHQW�LQWHUYLHZV�WKDW�RFFXU�XQGHU�033����

� ,QGHHG��LI�DSSHOOHHV�ZHUH�FRUUHFW�WKDW�DOLHQV¶�³GHWHQWLRQ�´�5HVS��%U���������E\�

LWVHOI�� DPRXQWHG� WR� EHLQJ� ³FRPSHOOHG´� WR� DSSHDU� XQGHU� VHFWLRQ� ����E��� WKHQ� WKH�

$3$¶V�ULJKW�WR�FRXQVHO�ZRXOG�DSSO\�LQ�ERWK�IXOO�DQG�H[SHGLWHG�UHPRYDO�SURFHHGLQJV���

6HH���8�6�&���������E�����%��LLL��,9���³$Q�DOLHQ�VXEMHFW�WR�WKH�SURFHGXUHV�XQGHU�WKLV�

FODXVH�VKDOO�EH�GHWDLQHG�SHQGLQJ�D�ILQDO�GHWHUPLQDWLRQ�RI�FUHGLEOH�IHDU�RI�SHUVHFXWLRQ�

DQG��LI�IRXQG�QRW�WR�KDYH�VXFK�D�IHDU��XQWLO�UHPRYHG�´���LG���������E�����$���³>7@KH�

DOLHQ�VKDOO�EH�GHWDLQHG�IRU�D�>IXOO�UHPRYDO@�SURFHHGLQJ�XQGHU�VHFWLRQ�����D�RI�WKLV�

WLWOH�´����%XW�DSSHOOHHV�WKHPVHOYHV�FRQFHGH�WKDW�WKH�$3$¶V�ULJKW�WR�FRXQVHO�GRHV�QRW�

DSSO\� LQ� IXOO� UHPRYDO� SURFHHGLQJV� ³EHIRUH� DQ� LPPLJUDWLRQ� MXGJH�´�5HVS�� %U�� ����

ZKLOH�WKH�WH[W�RI�VHFWLRQ������E�����DQG�WKLV�&RXUW¶V�KROGLQJ�LQ�%DUDMDV�$OYDUDGR

IRUHFORVH�WKH�FRQFOXVLRQ�WKDW�WKH�$3$¶V�ULJKW�WR�FRXQVHO�DSSOLHV�LQ�H[SHGLWHG�UHPRYDO�

SURFHHGLQJV�SDVW�WKH�FUHGLEOH�IHDU�VWDJH���6HH�2SHQLQJ�%U���������%DUDMDV�$OYDUDGR��

����)��G�DW���������
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� $SSHOOHHV�DUJXH�WKDW�³>D@OWHUQDWLYHO\��HYHQ�LI�FODVV�PHPEHUV�DUH�QRW�FRPSHOOHG�

WR�DSSHDU´�³WKH�$3$�ULJKW�WR�FRXQVHO�VWLOO�DSSOLHV´�EDVHG�RQ�WKH�VHFRQG�FRPSRQHQW�

RI�VHFWLRQ�����E���ZKLFK�VWDWHV�WKDW�LQGLYLGXDOV�³LQ�DQ�DJHQF\�SURFHHGLQJ´�KDYH�D�

ULJKW�WR�FRXQVHO���5HVS��%U�������$SSHOOHHV�DFNQRZOHGJH��KRZHYHU��WKDW�³WKH�GLVWULFW�

FRXUW�GLG�QRW�UHDFK�WKLV�LVVXH�´�HYHQ�WKRXJK�LW�ZDV�IXOO\�EULHIHG���5HVS��%U������(5���

�³%HFDXVH�WKH�&RXUW�ILQGV�WKH�ILUVW�SURYLVLRQ�RI�������E��DSSOLHV��LW�ZLOO�QRW�DGGUHVV�

WKH� DSSOLFDELOLW\� RI� WKH� VHFRQG� SURYLVLRQ�´��� � 6LQFH� WKH� GLVWULFW� FRXUW� ³H[SUHVVO\�

UHIXVHG´�WR�GHFLGH�³ZKHWKHU�WKH�LQMXQFWLRQ�FDQ�EH�XSKHOG´�EDVHG�RQ�WKLV�DOWHUQDWLYH�

JURXQG�� ³LW� VKRXOG� GHFLGH� WKH� LVVXH� LQ� WKH� ILUVW� LQVWDQFH�´� �'HYHORSPHQWDO� 6HUYV��

1HWZRUN�Y��'RXJODV������)��G����������Q������WK�&LU���������³>3@UXGHQFH�VXJJHVWV�

WKDW� FRQVLGHUDWLRQ� RI� WKH� LVVXH� VKRXOG� EH� SXW� RII� IRU� DQRWKHU� GD\�� �$IWHU� DOO�� WKH�

SUHOLPLQDU\�LQMXQFWLRQ�RUGHU�GLG�QRW�HYHQ�WRXFK�RQ�WKDW� LVVXH�´��� �)RU�WKDW�UHDVRQ��

DSSHOOHHV¶�DVVHUWLRQ�WKDW�LW�LV�³LUUHOHYDQW´�WKDW�WKLV�&RXUW�LQ�6PLOH\�Y��'LU���2IILFH�RI�

:RUNHUV� &RPSHQVDWLRQ� 3URJUDPV�� ���� )��G� ����� ���� ��WK� &LU�� ������ ³GLG� QRW�

VSHFLI\�ZKLFK�VHQWHQFH�RI�������E��DWWDFKHV�WKH�ULJKW�WR�FRXQVHO�´�5HVS��%U������LV�

ZURQJ���7KH�GLVWULFW�FRXUW�VSHFLILFDOO\��DQG�LPSURSHUO\��UHOLHG�RQ�6PLOH\²ZKLFK�KHOG�

WKDW�D�OLWLJDQW�KDG�D�³VWDWXWRU\�ULJKW�WR�EH�DGYLVHG�DQG�UHSUHVHQWHG�E\�FRXQVHO´�EDVHG�

RQ�VWDWXWHV�DQG�UHJXODWLRQV�VSHFLILF�WR�WKH�/RQJVKRUH�$FW��VHH�2SHQLQJ�%U�������²

WR�KROG�WKDW�WKH�³ILUVW�SURYLVLRQ�RI�������E��DSSOLHV�´�(5����DQG�GHFOLQHG�WR�DGGUHVV�

WKH�DSSOLFDELOLW\�RI�WKH�³VHFRQG�VHQWHQFH�RI�������E��´��5HVS��%U��������
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� ,I�WKLV�&RXUW�HOHFWV�WR�UHDFK�WKH�LVVXH�RI�ZKHWKHU�QRQ�UHIRXOHPHQW�LQWHUYLHZV�

DUH�³DJHQF\�SURFHHGLQJ>V@´�XQGHU�VHFWLRQ�����E���LW�VKRXOG�KROG�WKDW�WKH\�DUH�QRW���

7KH�$3$�GHILQHV�DQ�³DJHQF\�SURFHHGLQJ´�DV�D�³UXOH�PDNLQJ�´�DQ�³DGMXGLFDWLRQ�´�RU�

D� ³OLFHQVLQJ� SURFHHGLQJ�´� � �� 8�6�&������������� LG�� ���������� ����� ����� � $� QRQ�

UHIRXOHPHQW�LQWHUYLHZ�LV�QHLWKHU�D�³UXOH�PDNLQJ´�QRU�D�³OLFHQVLQJ�SURFHHGLQJ�´�VR�

DSSHOOHHV�PXVW�GHPRQVWUDWH�WKDW�D�QRQ�UHIRXOHPHQW�LQWHUYLHZ�LV�DQ�³DGMXGLFDWLRQ�´�

DV�WKH\�DSSHDU�WR�DFNQRZOHGJH���6HH�5HVS��%U������DUJXLQJ�WKDW�³>Q@RQ�UHIRXOHPHQW�

LQWHUYLHZV� «� DGMXGLFDWH� ZKHWKHU� D� FODVV� PHPEHU� ZLOO� EH� IRUFHG� WR� UHWXUQ� WR�

0H[LFR´����%XW�DSSHOOHHV�FDQQRW�PDNH�WKDW�VKRZLQJ�EHFDXVH�DQ�³DGMXGLFDWLRQ´�XQGHU�

WKH�$3$�LV�GHILQHG�DV�DQ�³DJHQF\�SURFHVV�IRU�WKH�IRUPXODWLRQ�RI�DQ�RUGHU��RUGHU�LV�LQ�

WXUQ�GHILQHG�DV�WKH�µZKROH�RU�D�SDUW�RI�D�ILQDO�GLVSRVLWLRQ�¶´��,QW¶O�7HO��	�7HO��&R���

&RPPF¶QV� (TXLSPHQW�	� 6\V�� 'LY�� Y�� /RFDO� ����� ,QW¶O� %URWKHUKRRG� RI� (OHFWULFDO�

:RUNHUV��$)/�&,2��HW�DO��������8�6�������������������TXRWLQJ���8�6�&�������������

)ROH\�:LVPHU�	�%HFNHU�Y��1/5%������)��G������������WK�&LU���������QRWLQJ�WKDW�LQ�

RUGHU�IRU�VRPHWKLQJ�WR�TXDOLI\�DV�DQ�³DGMXGLFDWLRQ´�XQGHU�WKH�$3$��LW�PXVW�UHVXOW�LQ�

D� ³ILQDO� GLVSRVLWLRQ´� WKDW� KDV� ³GHWHUPLQDWH� FRQVHTXHQFHV� IRU� WKH� SDUW\� WR� WKH�

SURFHHGLQJ´�����

� 1RQ�UHIRXOHPHQW�LQWHUYLHZV�GR�QRW�UHVXOW�LQ�D�ILQDO�GLVSRVLWLRQ�EHFDXVH��DV�WKH�

GLVWULFW� FRXUW� REVHUYHG�� QRQ�UHIRXOHPHQW� LQWHUYLHZV� DUH� ³WKH� QH[W� VWHS� LQ� D� ORQJ��

PXOWL�VWDJH� LPPLJUDWLRQ� SURFHVV�´� (5���� DQG� DV� DSSHOOHHV� WKHPVHOYHV� QRWH�� QRQ�
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UHIRXOHPHQW�LQWHUYLHZV�³DUH�FROODWHUDO�WR�WKH�PHULWV�RI�UHPRYDELOLW\�´��5HVS��%U�������

0RUHRYHU��UHWXUQV�XQGHU�033�DUH�WHPSRUDU\��DQG�DOLHQV�UHWXUQHG�XQGHU�033�FRPH�

EDFN� WR� WKH� 8QLWHG� 6WDWHV� IRU� WKHLU� UHPRYDO� SURFHHGLQJV�� DQG� PD\� WKHQ� UHTXHVW�

VXEVHTXHQW�QRQ�UHIRXOHPHQW�LQWHUYLHZV��ZKLFK�XQGHUVFRUHV�WKDW�WKH�UHVXOWV�RI�QRQ�

UHIRXOHPHQW� LQWHUYLHZV� GR� QRW� HIIHFWXDWH� DQ\� ILQDO� GLVSRVLWLRQ�� � 6HH� (5���������

,QGHHG�� WKDW� LV�SUHFLVHO\�ZKDW�KDSSHQHG� WR� WKH�QDPHG�3ODLQWLIIV� LQ� WKLV�FDVH�� �6HH

5HVS��%U����������%\�FRQWUDVW��WKH�SDVVSRUW�DSSRLQWPHQWV�DW�LVVXH�LQ�6DOHP�UHVXOWHG�

LQ� ILQDO� GLVSRVLWLRQV�� D� IDFW� FRQILUPHG� E\� VSHFLILF� ³ODQJXDJH� LQ� UHJXODWLRQV´� DQG�

³RIILFLDO�SROLF\�´�����)��6XSS���G�DW������VR�DSSHOOHHV¶�UHOLDQFH�RQ�6DOHP�WR�DUJXH�

WKDW� QRQ�UHIRXOHPHQW� LQWHUYLHZV� ³SODLQO\� TXDOLI\� XQGHU´� WKH� VHFRQG� VHQWHQFH� RI�

VHFWLRQ�����E��LV�PLVSODFHG� 5HVS��%U���������,Q�VXP��LI�WKLV�&RXUW�UHDFKHV�WKH�LVVXH��

LW� VKRXOG� KROG� WKDW� QRQ�UHIRXOHPHQW� LQWHUYLHZV� XQGHU� 033� DUH� QRW� ³DJHQF\�

SURFHHGLQJ>V@´�DV�GHILQHG�LQ�VHFWLRQ������DQG�WKXV��WKH�VHFRQG�FRPSRQHQW�RI�VHFWLRQ�

����E��LV�DOVR�LQDSSOLFDEOH�

&� ,Q�$Q\�(YHQW��WKH�$3$¶V�5LJKW�WR�&RXQVHO�3URYLVLRQ�'RHV�1RW�$SSO\�
+HUH�%HFDXVH�WKH�,1$�'LVSODFHV�,W��

� )LQDOO\��WKH�6XSUHPH�&RXUW�LQ�$UGHVWDQL�Y��,16������8�6���������������������

KHOG�WKDW�WKH�,1$�³VXSSODQW>V@�WKH�$3$�LQ�LPPLJUDWLRQ�SURFHHGLQJV�´�LG���EDVHG�RQ�

LWV� SUHYLRXV� GHFLVLRQ� LQ� 0DUFHOOR� Y�� %RQGV�� ���� 8�6�� ����� ������� ���������

$SSOLFDWLRQ�RI�WKDW�SUHFHGHQW�FRPSHOV�WKH�FRQFOXVLRQ�WKDW�WKH�$3$�GRHV�QRW�DSSO\�
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WR�WKH�QRQ�UHIRXOHPHQW�LQWHUYLHZV�DW�LVVXH�KHUH���6HH�2SHQLQJ�%U����������$SSHOOHHV¶�

FRQWUDU\�DUJXPHQWV��VHH�5HVS��%U���������DUH�XQSHUVXDVLYH����

� $SSHOOHHV� DUJXH� WKDW� ³>W@DNLQJ� WKH� WZR� FDVHV� WRJHWKHU� >$UGHVWDQL� DQG�

0DUFHOOR@��WKH�6XSUHPH�&RXUW�XVHG�WKH�SKUDVH�µLPPLJUDWLRQ�SURFHHGLQJV¶�WR�UHIHU�WR�

SURFHHGLQJV�WKDW�GHWHUPLQH�µWKH�GHSRUWDELOLW\�RI�DQ�DOLHQ�¶´��5HVS��%U������VHH�DOVR�

LG�� DW� ������� �7KH\�RIIHU�QR� UHVSRQVH��KRZHYHU�� WR� WKH� IDFW� WKDW� LQ�$UGHVWDQL�� WKH�

6XSUHPH� &RXUW� GLVFXVVHG� GHSRUWDWLRQ� SURFHHGLQJV� WKURXJKRXW� LWV� RSLQLRQ�� \HW�

XQHTXLYRFDOO\�KHOG�WKDW�³WKH�SURYLVLRQV�RI�WKH�,PPLJUDWLRQ�DQG�1DWLRQDOLW\�$FW�«�

VXSSODQW�WKH�$3$�LQ�LPPLJUDWLRQ�SURFHHGLQJV�´������8�6��DW������HPSKDVLV�DGGHG���

2SHQLQJ�%U�����������

� ,Q� DGGLWLRQ�� DSSHOOHHV¶� FUDPSHG� LQWHUSUHWDWLRQ� RI�$UGHVWDQL� LV� LQFRQVLVWHQW�

ZLWK� WKLV� &RXUW¶V� SUHFHGHQW� DSSO\LQJ� WKH� WHDFKLQJV� LQ� $UGHVWDQL� HYHQ� ZKHQ� WKH�

GHSRUWDELOLW\�RI�DQ�DOLHQ�LV�QRW�DW�LVVXH���,Q�&DVWLOOR�9LOODJUD�Y��,16������)��G�������

����������WK�&LU���������WKLV�&RXUW�FRQVLGHUHG�ZKHWKHU�WKH�%RDUG�RI�,PPLJUDWLRQ�

$SSHDOV� �%,$�� FRXOG� WDNH� ³DGPLQLVWUDWLYH� QRWLFH´� RI� LQWHUYHQLQJ� HYHQWV�� DQG�

VSHFLILFDOO\�KHOG�WKDW�WKH�³,1$�GLVSODFHV�WKH�$3$�RQ�WKLV�TXHVWLRQ�´��&ULWLFDOO\��WKLV�

&RXUW� QRWHG� WKDW� WKH� DOLHQ� LQ�&DVWLOOR�9LOODJUD� KDG� ³FRQFHGH>G@� GHSRUWDELOLW\�� VR�

0DUFHOOR�DUJXDEO\�>ZD@V�QRW�GLVSRVLWLYH�´��,G���<HW��WKLV�&RXUW�VWLOO�KHOG�WKDW�WKH�,1$��

QRW�WKH�$3$��DSSOLHG�HYHQ�WKRXJK�GHSRUWDELOLW\�ZDV�QRW�DW�LVVXH�EHFDXVH�WKH�³UDWLR�

GHFLGHQGL�LQ�$UGHVWDQL´�ZDV�WKDW�³LPPLJUDWLRQ�SURFHHGLQJV�«�DUH�QRW�JRYHUQHG�E\�
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WKH�$3$�´��,G���$SSHOOHHV�DUJXH�WKDW�&DVWLOOR�9LOODJUD�LV�LQDSSRVLWH�EHFDXVH�LW�ZDV�

GHFLGHG� LQ� WKH� FRQWH[W� RI� DQ� ³>D@V\OXP� GHFLVLRQ>@´� ZKLFK� UHODWHV� ³WR� LVVXHV� RI�

XOWLPDWH�UHPRYDO�DQG�DXWKRULW\�WR�UHVLGH�LQ�WKH�8QLWHG�6WDWHV�´��5HVS��%U����������%XW�

DSSHOOHHV�JORVV�RYHU� WKH� UHDVRQLQJ� LQ�&DVWLOOR�9LOODJUD²UHDVRQLQJ� WKDW�GHFLVLYHO\�

XQGHUPLQHV�WKHLU�DVVHUWLRQ�WKDW�$UGHVWDQL�LV�OLPLWHG�WR�³SURFHHGLQJV�WKDW�GHWHUPLQH�

WKH�GHSRUWDELOLW\�RI�DQ�DOLHQ�´�5HVS��%U��������

� $SSHOOHHV�DOVR�DSSHDU�WR�VXJJHVW�WKDW�HYHQ�LI�$UGHVWDQL�DQG�0DUFHOOR�DSSO\�

RXWVLGH�RI�WKH�FRQWH[W�RI�GHSRUWDWLRQ�SURFHHGLQJV��WKH�DSSOLFDELOLW\�RI�ERWK�GHFLVLRQV�

WXUQV�RQ�ZKHWKHU�WKH�³PHULWV�RI�UHPRYDELOLW\´�DUH�DW�LVVXH���5HVS��%U������LG��DW����

�³>,@VVXHV�RI�DGPLVVLELOLW\�«�>DUH@�H[SOLFLWO\�JRYHUQHG�E\�WKH�,1$�´����7KHUH�DUH�WZR�

SUREOHPV�ZLWK�WKLV�DUJXPHQW���)LUVW��WKDW�LQWHUSUHWDWLRQ�RI�$UGHVWDQL�DQG�0DUFHOOR�LV�

LQFRQVLVWHQW�ZLWK�DSSHOOHHV¶�FRQWHQWLRQ��DQG� WKH�GLVWULFW�FRXUW¶V�KROGLQJ�� WKDW�ERWK�

GHFLVLRQV�DSSO\�RQO\�WR�³SURFHHGLQJV´�WKDW�³WDNH�SODFH�EHIRUH�DQ�LPPLJUDWLRQ�MXGJH´�

DQG� ³WKDW� GHWHUPLQH� WKH� GHSRUWDELOLW\� RI� DQ� DOLHQ�´� � 5HVS�� %U�� ���� VHH� DOVR� (5���

5HPRYDO�SURFHHGLQJV�EHIRUH�DQ�LPPLJUDWLRQ�MXGJH��L�H���IXOO�UHPRYDO�SURFHHGLQJV��

DUH�QRW�WKH�RQO\�SURFHHGLQJV�LQ�ZKLFK�DOLHQV�DUH�GHWHUPLQHG�WR�EH�LQDGPLVVLEOH���7KH�

VDPH�GHWHUPLQDWLRQ�LV�PDGH�LQ�H[SHGLWHG�UHPRYDO�SURFHHGLQJV��ZKLFK�GR�QRW�WDNH�

SODFH�EHIRUH�DQ�LPPLJUDWLRQ�MXGJH���6HH�2SHQLQJ�%U��������

� 6HFRQG��DSSHOOHHV¶�DUJXPHQW�LV�LUUHFRQFLODEOH�ZLWK�WKH�UDWLRQDOH�DUWLFXODWHG�LQ�

$UGHVWDQL� DV� WR� ZK\� WKH� ,1$� VXSSODQWV� WKH� $3$� LQ� LPPLJUDWLRQ� SURFHHGLQJV���
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$UGHVWDQL�HPSKDVL]HG�³WKH�EDFNJURXQG´�RI�WKH�,1$��³LWV�ODERULRXV�DGDSWLRQ�RI�WKH�

>$3$@�WR�WKH�GHSRUWDWLRQ�SURFHVV��DQG�WKH�VSHFLILF�SRLQWV�DW�ZKLFK�GHYLDWLRQV�IURP�

WKH�>$3$@�ZHUH�PDGH�´������8�6��DW����������(DFK�RI�WKRVH�DWWULEXWHV�DSSOLHV�IXOO\�

WR�WKH�SUHVHQW�LWHUDWLRQ�RI�WKH�,1$��DV�&RQJUHVV¶V�GHFLVLRQ�WR�³ODERULRXV>O\@´�HQDFW�

VRPH� SURFHHGLQJV� WKDW� DSSO\� PRVW� RI� WKH� $3$¶V� SURFHGXUHV�� OLNH� IXOO� UHPRYDO�

SURFHHGLQJV��\HW�³GHYLDW>H@´�IURP�WKH�$3$�LQ�RWKHU�PRUH�VWUHDPOLQHG�FRQWH[WV�OLNH�

H[SHGLWHG�UHPRYDO�DQG�FRQWLJXRXV�WHUULWRU\�UHWXUQ��LV�UHDGLO\�DSSDUHQW���,G���2SHQLQJ�

%U��������� �$SSHOOHHV�QHYHU�DGGUHVV�WKH�UHDVRQV�WKH�6XSUHPH�&RXUW�DUWLFXODWHG�LQ�

UHDFKLQJ� WKH�UHVXOW� WKDW� LW�GLG� LQ�$UGHVWDQL�DQG�SURYLGH�QR�VXSSRUW� WR�VXEVWDQWLDWH�

WKHLU�FODLP�WKDW�WKH�ORJLF�XQGHUSLQQLQJ�$UGHVWDQL�LV�OLPLWHG�WR�³GHFLVLRQV�WR�UHPRYH�

DQ�DOLHQ�´��5HVS��%U�������7R�WKH�FRQWUDU\��VHFWLRQ������E�����&���OLNH�WKH�H[SHGLWHG�

UHPRYDO� SURYLVLRQ�� LV� ³VSHFLDOL]HG� DQG� VSHFLILF�´�(5��� DQG� FRQFHUQV� LPPLJUDWLRQ�

SURFHHGLQJV��VR�WKH�VHWWOHG�KROGLQJ�RI�$UGHVWDQL�DSSOLHV�KHUH���)RU�WKDW�UHDVRQ��FRXUWV�

KDYH�UHOLHG�RQ�WKH�ORJLF�LQ�$UGHVWDQL�WR�UHMHFW�SURFHGXUDO�FKDOOHQJHV�LQ�³LPPLJUDWLRQ�

SURFHHGLQJV´� WKDW� GR� QRW� FRQFHUQ� UHPRYDELOLW\�� �6HH�� H�J���5REHUW� Y�� 5HQR�� ���)��

$SS¶[������������WK�&LU���������KROGLQJ�WKDW�FKDOOHQJH�WR�³GHQLDO�RI�D�WHPSRUDU\�

EXVLQHVV�YLVD´�ZDV�QRW�JRYHUQHG�E\�WKH�$3$�LQ�OLJKW�RI�$UGHVWDQL���

� $SSHOOHHV� DOVR� FLWH� GLVWULFW� FRXUW� GHFLVLRQV� DULVLQJ� LQ� WKH� FRQWH[W� RI� FODLPV�

VHHNLQJ�WR�KDYH�YLVD�DSSOLFDWLRQV�DGMXGLFDWHG�ZLWKLQ�D�SDUWLFXODU�SHULRG�RI�WLPH�WR�

DUJXH�WKDW�³FRXUWV�KDYH�KHOG�WKH�$3$�DSSOLHV�WR�LPPLJUDWLRQ�PDWWHUV�WKDW�DUH�VHSDUDWH�
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DQG�DSDUW�IURP�UHPRYDO�SURFHHGLQJV�´��5HVS��%U������(5�����%XW�WKRVH�FDVHV�GR�QRW�

DGGUHVV�WKH�ULJKW�WR�FRXQVHO�SURYLVLRQ�LQ�VHFWLRQ�����E���VHH�2SHQLQJ�%U���������DQG�

WKH�UHDVRQLQJ�LQ�WKRVH�FDVHV��QDPHO\�WKDW�D�FRQWUDU\�KROGLQJ�FRXOG�SRWHQWLDOO\�DOORZ�

DJHQFLHV� WR� SRFNHW� YHWR� YLVD� DSSOLFDWLRQV� E\� UHIXVLQJ� WR� DGMXGLFDWH� WKHP� IRU� DQ�

LQILQLWH�SHULRG�RI�WLPH��VHH LG���GRHV�QRW�DSSO\�KHUH���

'� 7KLV�&RXUW�6KRXOG�1RW�$GGUHVV�&ODVV�0HPEHUV¶�'XH�3URFHVV�&ODLPV�
)RU�WKH�)LUVW�7LPH�RQ�$SSHDO��DQG�,Q�$Q\�(YHQW��&ODVV�0HPEHUV�+DYH�
1RW�6KRZQ�7KH\�$UH�/LNHO\�WR�6XFFHHG�RQ�7KHVH�&ODLPV��

$SSHOOHHV� DUJXH� WKDW� WKH� 'XH� 3URFHVV� &ODXVH� ³LQGHSHQGHQWO\� JXDUDQWHHV�

DFFHVV�WR�FRXQVHO�EHIRUH�DQG�GXULQJ�QRQ�UHIRXOHPHQW�LQWHUYLHZV�´��5HVS��%U�������7KH�

GLVWULFW�FRXUW��KRZHYHU��³GHFOLQ>HG@�WR�DGGUHVV´�WKLV�FODLP��(5����Q����VR�WKH�GLVWULFW�

FRXUW�³VKRXOG�GHFLGH�WKH�LVVXH�LQ�WKH�ILUVW�LQVWDQFH�´��'HYHORSPHQWDO�6HUYV��1HWZRUN�

Y��'RXJODV������)��G����������Q������WK�&LU����������$SSHOOHHV�RIIHU�QR�UHDVRQ�ZK\�

WKLV� &RXUW� VKRXOG� UHDFK� FODLPV� WKDW� GLG� QRW� IRUP� WKH� EDVLV� IRU� WKH� SUHOLPLQDU\�

LQMXQFWLRQ�EHORZ��

� ,Q�DQ\�HYHQW��WKHVH�GXH�SURFHVV�FODLPV�GR�QRW�SURYLGH�DQ�DOWHUQDWLYH�JURXQG�

IRU�DIILUPDQFH���7KH�SURFHGXUDO�GXH�SURFHVV�FODLP�WKDW�DSSHOOHHV�UDLVH��5HVS��%U�����

����LV�IRUHFORVHG�E\�WKH�6XSUHPH�&RXUW¶V�UHFHQW�GHFLVLRQ�LQ�'+6�Y��7KXUDLVVLJLDP��

���� 6�� &W�� ������ �������� �������� ZKLFK� KHOG� WKDW� DOLHQV� ZKR� KDYH� QRW� EHHQ�

XQDGPLWWHG�� OLNH� FODVV� PHPEHUV�� DQG� ZKR� ODFN� ³HVWDEOLVKHG� FRQQHFWLRQV´� WR� WKLV�

FRXQWU\� KDYH� ³QR� HQWLWOHPHQW� WR� SURFHGXUDO� ULJKWV� RWKHU� WKDQ� WKRVH� DIIRUGHG� E\�
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VWDWXWH´�HYHQ�LI�WKH\�DUH�SK\VLFDOO\�SUHVHQW�LQ�WKH�8QLWHG�6WDWHV���7KH�6XSUHPH�&RXUW�

JURXQGHG�LWV�KROGLQJ�LQ�³IXQGDPHQWDO�SURSRVLWLRQV�´�QDPHO\�WKDW�WKH�³SRZHU�WR�DGPLW�

RU�H[FOXGH�DOLHQV�LV�D�VRYHUHLJQ�SUHURJDWLYH´�DQG�³D�FRQFRPLWDQW�RI�WKDW�SRZHU�LV�WKH�

SRZHU�WR�VHW�WKH�SURFHGXUHV�WR�EH�IROORZHG�LQ�GHWHUPLQLQJ�ZKHWKHU�DQ�DOLHQ�VKRXOG�

EH�DGPLWWHG�´��,G��DW��������$V�D�UHVXOW��DOLHQV�ZKR�KDYH�QRW�EHHQ�DGPLWWHG�DQG�ZKR�

DUH�VWRSSHG�DW�D�SRUW�RI�HQWU\��GHWDLQHG�³DIWHU�XQODZIXO�HQWU\�´�RU�³SDUROHG�HOVHZKHUH�

LQ� WKH� FRXQWU\� IRU� \HDUV� SHQGLQJ� UHPRYDO�´� KDYH� RQO\� ³WKRVH� ULJKWV� UHJDUGLQJ�

DGPLVVLRQ�WKDW�&RQJUHVV�KDV�SURYLGHG�E\�VWDWXWH�´��,G��DW������������

� &ODVV� PHPEHUV� DUH� DOLHQV� ZKR� KDYH� QRW� EHHQ� DGPLWWHG� DQG� ZKR� KDYH� QR�

³HVWDEOLVKHG�FRQQHFWLRQV´�ZLWK�WKH�8QLWHG�6WDWHV���7KXUDLVVLJLDP������6��&W��DW������

���� � �6LQFH� FODVV�PHPEHUV�KDYH�QR� VWDWXWRU\� ULJKW� WR� FRXQVHO� LQ�QRQ�UHIRXOHPHQW�

LQWHUYLHZV��DQG�KDYH�RQO\�WKRVH�SURFHGXUDO�GXH�SURFHVV�ULJKWV�FRQIHUUHG�E\�VWDWXWH�

UHODWLQJ�WR�WKHLU�DGPLVVLRQ��FODVV�PHPEHUV�WKXV�KDYH�QR�LQGHSHQGHQW�SURFHGXUDO�GXH�

SURFHVV�ULJKW�WR�FRXQVHO�GXULQJ�QRQ�UHIRXOHPHQW�LQWHUYLHZV���$SSHOOHHV�DUJXH�WKDW�

WKH�SULQFLSOHV�HVSRXVHG�LQ�7KXUDLVVLJLDP�DSSO\�RQO\�WR�WKH�³XOWLPDWH�PHULWV�RI�«�

DV\OXP�FODLPV�´� �5HVS��%U�� ���� �7KH\� DUH�ZURQJ�� �7KH�KROGLQJ� LQ�7KXUDLVVLJLDP

IROORZV�IURP�WKH�SURSRVLWLRQ�WKDW�³DQ�DOLHQ�VHHNLQJ�LQLWLDO�DGPLVVLRQ�WR�WKH�8QLWHG�

6WDWHV�UHTXHVWV�D�SULYLOHJH�DQG�KDV�QR�FRQVWLWXWLRQDO�ULJKWV�UHJDUGLQJ�KLV�DSSOLFDWLRQ�´�

����6��&W��DW�������DQG�WKLV�&RXUW�KDV�DSSOLHG�WKDW�YHU\�SULQFLSOH�WR�FRQFOXGH�WKDW�

DOLHQV�ZKR�KDYH�QRW�EHHQ�DGPLWWHG�GR�QRW�³KDYH�D�FRQVWLWXWLRQDO�ULJKW�WR�EH�IUHH�IURP�

&DVH������������������������,'������������'NW(QWU\������3DJH����RI���
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GHWHQWLRQ��HYHQ�IRU�DQ�H[WHQGHG� WLPH´�GXULQJ�UHPRYDO�SURFHHGLQJV�� �5RGULJXH]�Y��

5REELQV������)��G��������������WK�&LU��������� �6XFK�SURORQJHG�GHWHQWLRQ�FODLPV�

KDYH�QRWKLQJ�WR�GR�ZLWK�WKH�³SURFHVV�E\�ZKLFK�«�UHPRYDELOLW\�ZLOO�EH�GHWHUPLQHG�´�

-HQQLQJV�Y��5RGULJXH]������6��&W�������������������\HW�DUH�FRYHUHG�E\�7KXUDLVVLJLDP

EHFDXVH�WKH\�LQYROYH�FRQVWLWXWLRQDO�FKDOOHQJHV�E\�DOLHQV�ZKR�KDYH�QRW�EHHQ�DGPLWWHG�

WR�D�VWHS�WKDW�LV�SDUW�RI�WKH�DGPLVVLRQ�SURFHVV���/LNHZLVH��DV�WKH�GLVWULFW�FRXUW�EHORZ�

KHOG��QRQ�UHIRXOHPHQW�LQWHUYLHZV�DUH�WKH�³QH[W�VWHS´�LQ�D�³PXOWL�VWDJH�LPPLJUDWLRQ�

SURFHVV�´�(5����DQG�EHFDXVH�WKHUH�LV�QR�VWDWXWRU\�ULJKW�WR�FRXQVHO�LQ�QRQ�UHIRXOHPHQW�

LQWHUYLHZV� WKDW�RFFXU�XQGHU�033��FODVV�PHPEHUV�KDYH�QR�SURFHGXUDO�GXH�SURFHVV�

ULJKW�WR�FRXQVHO�DV�SDUW�RI�WKDW�SURFHVV����

� 7KH�FDVHV�DSSHOOHHV�FLWH�IRU�WKH�SURSRVLWLRQ�WKDW�WKHUH�LV�D�GXH�SURFHVV�ULJKW�WR�

FRXQVHO�LQ�³UHPRYDO�SURFHHGLQJ>V@´�EHIRUH�DQ�LPPLJUDWLRQ�MXGJH��5HVS��%U������GR�

QRW�FKDQJH�WKLV�FRQFOXVLRQ��DV�ERWK�FDVHV������KHOG�WKDW�WKH�SURFHGXUDO�GXH�SURFHVV�

ULJKW� WR� FRXQVHO� VWHPPHG� IURP� WKH� VWDWXWRU\� ULJKW� WR� FRXQVHO� LQ� ��8�6�&����������

ZKLFK� LV� LQDSSOLFDEOH� KHUH�� DQG� ���� ERWK� FDVHV� LQYROYHG� DOLHQV�ZLWK� ³HVWDEOLVKHG�

FRQQHFWLRQV´�ZLWK�WKH�8QLWHG�6WDWHV��XQOLNH�FODVV�PHPEHUV���7KXUDLVVLJLDP������6��

&W��DW�����������6HH�%LZRW�Y��*RQ]DOHV������)��G��������������WK�&LU���������KROGLQJ�

WKDW�DQ�DOLHQ�ZKR�KDG�EHHQ�SUHVHQW�LQ�WKH�8QLWHG�6WDWHV�IRU�WKUHH�\HDUV�RQ�D�³QRQ�

LPPLJUDQW� YLVD´� KDG� D� ULJKW� WR� FRXQVHO� ³URRWHG� LQ� WKH� 'XH� 3URFHVV� &ODXVH� DQG�

FRGLILHG�DW���8�6�&��������´���7DZDGUXV�Y��$VKFURIW������)��G��������������WK�&LU��

&DVH������������������������,'������������'NW(QWU\������3DJH����RI���
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�������KROGLQJ�WKDW�DQ�DOLHQ�ZKR�UHFHLYHG�D�³VL[�PRQWK�DXWKRUL]DWLRQ´�WR�HQWHU�WKH�

8QLWHG�6WDWHV�KDG�D�ULJKW�WR�FRXQVHO�EDVHG�RQ�WKH�³)LIWK�$PHQGPHQW�JXDUDQWHH�RI�

GXH�SURFHVV´�WKDW�ZDV�³FRGLILHG�DW���8�6�&��������´����

�� $V� IRU�FODVV�PHPEHUV¶� VXEVWDQWLYH�GXH�SURFHVV�FODLP��5HVS��%U��������� WKH�

ILUVW� VWHS� LQ� HVWDEOLVKLQJ� D� VXEVWDQWLYH�GXH�SURFHVV� FODLP� UHTXLUHV� D� ³FDUHIXO�

GHVFULSWLRQ�RI�WKH�DVVHUWHG�IXQGDPHQWDO�OLEHUW\�LQWHUHVW�´��6WRUPDQV��,QF��Y��:LHVPDQ��

���� )��G� ������ ����� ��WK� &LU�� ������� � $SSHOOHHV� KDYH� QHYHU� LGHQWLILHG� VXFK� D�

³IXQGDPHQWDO�OLEHUW\�LQWHUHVW�´�LG���EHORZ�RU�LQ�WKHLU�DSSHOODWH�EULHI��DQG�WKHLU�DVVHUWHG�

VXEVWDQWLYH�GXH�SURFHVV�FODLP�³UXQV�KHDGORQJ� LQWR�&RQJUHVV¶�SOHQDU\�SRZHU�RYHU�

LPPLJUDWLRQ�«�>WKH@�LQWHUHVW�FDQQRW�EH�VR�IXQGDPHQWDO�WKDW�LW�RYHUULGHV�&RQJUHVV¶�

SOHQDU\�SRZHU�LQ�WKLV�GRPDLQ�´��*HEKDUGW�Y��1LHOVHQ������)��G������������WK�&LU��

�������KROGLQJ�WKDW�VXEVWDQWLYH�GXH�SURFHVV�ULJKW� WR� OLYH�ZLWK�XQDGPLWWHG�³IDPLO\�

PHPEHUV´�ZDV�³QRW�FRORUDEOH´���%ODQFR�Y��0XNDVH\������)��G������������WK�&LU��

������ �³,QGLYLGXDOV� LQ� LPPLJUDWLRQ� SURFHHGLQJV� GR� QRW� KDYH� 6L[WK� $PHQGPHQW�

ULJKWV�>WR�FRXQVHO@�´����

� $SSHOOHHV�DOVR�FODLP�WKDW�³>L@I�GXH�SURFHVV�JXDUDQWHHV�D�ULJKW�WR�UHWDLQ�FRXQVHO�

IRU� UHPRYDO�SURFHHGLQJV�� LW�PXVW�GR� WKH�VDPH�EHIRUH�DQG�GXULQJ�QRQ�UHIRXOHPHQW�

LQWHUYLHZV�´�DQG�WKDW�³WKH�JRYHUQPHQW�FDQ�DQG�GRHV�DFFRPPRGDWH�WKH�ULJKW�WR�DFFHVV�

FRXQVHO´�LQ�FUHGLEOH�IHDU�LQWHUYLHZV���5HVS��%U����������VHH�DOVR�LG��DW���������%XW�

DSSHOOHHV�SURYLGH�QR�UHDVRQ�ZK\�WKH�DJHQF\�LV�UHTXLUHG�WR�SURYLGH�WKH�VDPH�SDQRSO\�

&DVH������������������������,'������������'NW(QWU\������3DJH����RI���
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RI� SURFHGXUHV� DSSOLFDEOH� LQ� SURFHHGLQJV� XVHG� WR� GHWHUPLQH� ZKHWKHU� LQGLYLGXDOV�

VKRXOG�EH�UHPRYHG�WR�WKH�HQWLUHO\�GLIIHUHQW�FRQWH[W�DW�LVVXH�KHUH�ZKHUH�LQGLYLGXDOV�

DUH�WHPSRUDULO\�UHWXUQHG�WR�0H[LFR���$V�WKH�JRYHUQPHQW�KDV�GHPRQVWUDWHG��&RQJUHVV�

VSHFLILFDOO\� GLVWLQJXLVKHG� EHWZHHQ� WKHVH� WZR� FRQWH[WV� E\� RPLWWLQJ� SURFHGXUHV� LQ�

VHFWLRQ������E�����&�� WKDW�DUH�DSSOLFDEOH� LQ� UHPRYDO�SURFHHGLQJV�� �7KH�DJHQF\� LV�

HQWLWOHG�WR�DFFRXQW�IRU�WKDW�GLIIHUHQW�FRQWH[W�LQ�IDVKLRQLQJ�SURFHGXUHV�DSSOLFDEOH�WR�

QRQ�UHIRXOHPHQW� LQWHUYLHZV� JRYHUQLQJ� WHPSRUDU\� UHWXUQ� WR� 0H[LFR� XQGHU� 033���

,QGHHG��WKH�DJHQF\�KDV�DOUHDG\�H[SODLQHG�WKDW�EDVHG�RQ�LWV�³H[SHULHQFH�FRQGXFWLQJ�

FUHGLEOH� IHDU� VFUHHQLQJV� IRU� DOLHQV� VXEMHFW� WR� H[SHGLWHG� UHPRYDO�´� WKH� ³IHDU�

DVVHVVPHQW� SURWRFRO´� XVHG� LQ� 033� LV�� E\� GHVLJQ�� PDWHULDOO\� GLIIHUHQW� IURP� WKH�

FUHGLEOH� IHDU� SURFHVV� � �VR� DSSHOOHHV¶� UHOLDQFH� RQ� ZKDW� WKH� JRYHUQPHQW� GRHV� LQ�

³FUHGLEOH�IHDU�LQWHUYLHZV�´�5HVS��%U���������LV�PLVSODFHG��

,,� 7KH�%DODQFH�RI�+DUPV�)DYRUV�WKH�*RYHUQPHQW��

� 7KH� SUHOLPLQDU\� LQMXQFWLRQ� SODFHV� XQIRXQGHG� OLPLWV� RQ� WKH� JRYHUQPHQW¶V�

DELOLW\� WR� XVH� D� FULWLFDO� LPPLJUDWLRQ� WRRO� DQG� FUHDWHV� WDQJLEOH� QDWLRQDO� VHFXULW\�

FRQFHUQV�� � 6HH� 2SHQLQJ� %U�� ������� � $SSHOOHHV¶� FRQWUDU\� DUJXPHQWV� VKRXOG� EH�

UHMHFWHG����

��2FWREHU������$VVHVVPHQW�RI� WKH�0LJUDQW�3URWHFWLRQ�3URWRFROV�DW����DYDLODEOH�DW�
KWWSV���ZZZ�GKV�JRY�VLWHV�GHIDXOW�ILOHV�SXEOLFDWLRQV�DVVHVVPHQWBRIBWKHBPLJUDQWBSU
RWHFWLRQBSURWRFROVBPSS�SGI�� � 7KLV�&RXUW�PD\� WDNH� ³MXGLFLDO� QRWLFH´� RI� ³SXEOLFO\�
DYDLODEOH� LQIRUPDWLRQ� GLVSOD\HG� RQ� JRYHUQPHQW� ZHEVLWHV�´� �.LQJ� Y�� &W\�� RI� /RV�
$QJHOHV������)��G������������WK�&LU���������

&DVH������������������������,'������������'NW(QWU\������3DJH����RI���
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� $SSHOOHHV�DUJXH�WKDW�WKH�JRYHUQPHQW�GRHV�QRW�³FKDOOHQJH�WKH�GLVWULFW�FRXUW¶V�

ILQGLQJ�WKDW�3ODLQWLIIV�KDYH�VKRZQ�D�OLNHOLKRRG�RI�LUUHSDUDEOH�LQMXU\´�DQG�WKDW�³WKH�

IDFW� WKDW� 3ODLQWLIIV¶� RZQ� IHDU� DVVHVVPHQWV� WXUQHG� RXW� GLIIHUHQWO\�ZKHQ� WKH\�ZHUH�

SURYLGHG�DFFHVV�WR�FRXQVHO´�VXSSRUWV�WKH�GLVWULFW�FRXUW¶V�LUUHSDUDEOH�KDUP�DQDO\VLV���

5HVS��%U����������$SSHOOHHV�DUH�ZURQJ�RQ�ERWK�VFRUHV���7KH�JRYHUQPHQW�VSHFLILFDOO\�

DUJXHG�� VHH�2SHQLQJ�%U�� ������� WKDW� WKH� GLVWULFW� FRXUW¶V� LUUHSDUDEOH� KDUP�KROGLQJ�

LPSURSHUO\� UHOLHG� RQ� WKH� QDPHG� 3ODLQWLIIV¶� DYHUVLRQ� RI� SDVW� KDUP�� LQVWHDG� RI�

SDUWLFXODUL]HG�ILQGLQJV�WKDW�DQ�LQMXQFWLRQ�ZDV�QHFHVVDU\�WR�SUHYHQW�XQQDPHG�FODVV�

PHPEHUV�IURP�VXIIHULQJ�LPPLQHQW�IXWXUH�KDUP���,QMXQFWLYH�UHOLHI�VRXJKW�WR�UHPHG\�

D�³SDVW´�RU�³RQJRLQJ�LQMXU\´�PXVW�EH�DQDO\]HG�GLIIHUHQWO\�IURP�FODLPV��OLNH�WKRVH�

WKDW� IRUP� WKH� EDVLV� RI� WKH� SUHOLPLQDU\� LQMXQFWLRQ� EHORZ�� ³VHHN>LQJ@� SURVSHFWLYH�

UHOLHI�´��0D\ILHOG�Y��8QLWHG�6WDWHV������)��G������������WK�&LU���������VHH�DOVR�0XQQV�

Y��.HUU\������)��G���������������WK�&LU���������³'HVSLWH�EHLQJ�KDUPHG�LQ�WKH�SDVW��

WKH�IDPLO\�PHPEHUV�PXVW�VWLOO�VKRZ�WKDW�WKH�WKUHDW�RI�LQMXU\�LQ�WKH�IXWXUH�«�SUHVHQWV�

D� VXEVWDQWLDO� ULVN� RI� UHFXUUHQFH� IRU� WKH� FRXUW� WR� KHDU� WKHLU� FODLP� IRU� SURVSHFWLYH�

UHOLHI�´��� � 6R� WKH� ILQGLQJ� WKDW� ³>W@KH� SUHVHQFH� RI� FRXQVHO� ZDV� FOHDUO\� KHOSIXO� WR�

3HWLWLRQHU�&ULVWLDQ�'RH�´�(5����LV�LUUHOHYDQW��VLQFH�QDPHG�3ODLQWLII�&ULVWLDQ�'RH�KDG�

DOUHDG\�EHHQ�IRXQG�WR�KDYH�D�IHDU�RI�UHWXUQLQJ�WR�0H[LFR�DW�WKH�WLPH�WKH�SUHOLPLQDU\�

LQMXQFWLRQ�PRWLRQ�ZDV�ILOHG��DQG�WKXV�FRXOG�QRW��XQOLNH�WKH�FODVV�PHPEHUV��EH�VXEMHFW�

WR�033�JRLQJ�IRUZDUG���6HH�2SHQLQJ�%U��������

&DVH������������������������,'������������'NW(QWU\������3DJH����RI���
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� $SSHOOHHV�DUJXH�WKDW�WKH�FODVV�PHPEHUV�IDFH�D�³VHYHUH�ULVN�RI�KDUP´�ZLWKRXW�

WKH�SUHOLPLQDU\�LQMXQFWLRQ�WKH�GLVWULFW�FRXUW�HQWHUHG��5HVS��%U������EXW�WKH\�FLWH�QR�

UHFRUG�HYLGHQFH�WR�VXSSRUW�WKDW�SURSRVLWLRQ��DQG�WKH�GLVWULFW�FRXUW�UHOLHG�H[FOXVLYHO\�

RQ�UHFRUG�HYLGHQFH�UHODWLQJ�WR�WKH�QDPHG�3ODLQWLIIV¶�DELOLW\�WR�DOOHYLDWH�WKH�SDVW�KDUP�

WKH\� VXIIHUHG� WR� FRQFOXGH� WKDW� GLIIHUHQW� FODVV� PHPEHUV� VKRZHG� D� ³OLNHOLKRRG� RI�

LUUHSDUDEOH�LQMXU\´�LQ�WKH�IXWXUH�� �(5������� �7KDW�ZDV�LPSURSHU��WKH�GLVWULFW�FRXUW�

³SUHVXPH>HG@´� WKDW� FODVV� PHPEHUV� ZRXOG� VXIIHU� LUUHSDUDEOH� KDUP� EDVHG� RQ� WKH�

QDPHG�3ODLQWLIIV¶� H[SHULHQFHV� LQVWHDG�RI� VXEVWDQWLDWLQJ� LWV�KROGLQJ�ZLWK�³UHTXLUHG�

IDFWXDO� ILQGLQJV´� VKRZLQJ� WKDW� FODVV� PHPEHUV� RWKHU� WKDQ� WKH� QDPHG� 3ODLQWLIIV�

³GHPRQVWUDWH>HG@�D�OLNHOLKRRG�RI�LUUHSDUDEOH�KDUP�´��)OH[LEOH�/LIHOLQH�6\V���,QF��Y��

3UHFLVLRQ�/LIW��,QF�������)��G������������WK�&LU����������

� $SSHOOHHV�DUJXH�WKDW�GXH�WR�WKH�³SRVVLEOH�FRQVHTXHQFHV�RI�DQ�HUURU�LQ�D�QRQ�

UHIRXOHPHQW� LQWHUYLHZ�´� WKH�GLVWULFW� FRXUW� FRUUHFWO\�FRQFOXGHG� WKDW� FODVV�PHPEHUV�

ZHUH� OLNHO\� WR�VXIIHU� LUUHSDUDEOH�KDUP�� �5HVS��%U������VHH�DOVR� LG��DW�������� �7KDW�

DUJXPHQW� LV� LUUHFRQFLODEOH�ZLWK� WKH�6XSUHPH�&RXUW¶V�DGPRQLWLRQ� WKDW�³>L@VVXLQJ�D�

SUHOLPLQDU\�LQMXQFWLRQ�EDVHG�RQO\�RQ�D�SRVVLELOLW\�RI�LUUHSDUDEOH�KDUP´�LV�LPSURSHU���

:LQWHU� Y�� 15'&�� ���� 8�6�� ��� ��� ������� �HPSKDVLV� DGGHG��� � ,QGHHG�� WKH� UHFRUG�

HYLGHQFH� DSSHOOHHV� KLJKOLJKW�� VHH� 5HVS�� %U�� ������� ZKLFK� FRQVLVWV� ODUJHO\� RI�

GHFODUDWLRQV� VXEPLWWHG� E\� DWWRUQH\V�� QRW� FODVV� PHPEHUV�� FRQILUPV� WKDW�� DW� PRVW��

DSSHOOHHV�RQO\�GHPRQVWUDWHG�D�SRVVLELOLW\�RI�LUUHSDUDEOH�KDUP�EHORZ���6HH�6(5����
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�³,�EHOLHYH�KDYLQJ�DQ�DWWRUQH\�SUHVHQW�GXULQJ�WKH�QRQ�UHIRXOHPHQW�LQWHUYLHZ�LV�YLWDO�

WR�HQVXUH�DV\OXP�VHHNHUV�DUH�VDIH�´���6(5�����³(YHQ�WKRXJK�,�WKLQN�P\�FOLHQW�KDV�D�

VWURQJ� FODLP� IRU� QRQ�UHIRXOHPHQW�� ,� IHDU� WKDW� VKH�ZLOO� RQFH� DJDLQ� KDYH� GLIILFXOW\�

H[SODLQLQJ�KHU�VWRU\�´�������

&21&/86,21�

7KH�&RXUW�VKRXOG�UHYHUVH�WKH�GLVWULFW�FRXUW¶V�SUHOLPLQDU\�LQMXQFWLRQ��

5HVSHFWIXOO\�VXEPLWWHG��

(7+$1�3��'$9,6�
�$FWLQJ�$VVLVWDQW�$WWRUQH\�*HQHUDO�
:,//,$0�&��3($&+(<�
�'LUHFWRU�
(5(=�5(89(1,�
$VVLVWDQW�'LUHFWRU�

����%\���V��$UFKLWK�5DPNXPDU�
$5&+,7+�5$0.80$5�
�7ULDO�$WWRUQH\��
�2IILFH�RI�,PPLJUDWLRQ�/LWLJDWLRQ�
�8�6��'HSDUWPHQW�RI�-XVWLFH��&LYLO�'LYLVLRQ�
�3�2��%R[������%HQ�)UDQNOLQ�6WDWLRQ�
�:DVKLQJWRQ��'�&��������
�7HO�����������������
�(PDLO��$UFKLWK�5DPNXPDU#XVGRM�JRY�

'DWHG��-XO\���������� � � $WWRUQH\V�IRU�5HVSRQGHQWV�$SSHOODQWV
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67$7(0(17�2)�5(/$7('�&$6(6�

3XUVXDQW�WR�&LUFXLW�5XOH���������$SSHOODQWV�VWDWH�WKDW�WKH\�NQRZ�RI�QR�

UHODWHG�FDVH�SHQGLQJ�LQ�WKLV�&RXUW���

�V��$UFKLWK�5DPNXPDU�
� � � � � � 7ULDO�$WWRUQH\�
� � � � � � 8QLWHG�6WDWHV�'HSDUWPHQW�RI�-XVWLFH�
� � � � � � &LYLO�'LYLVLRQ�

&DVH������������������������,'������������'NW(QWU\������3DJH����RI���
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&(57,),&$7(�2)�&203/,$1&(�

,�KHUHE\�FHUWLI\�WKDW�WKH�IRUHJRLQJ�EULHI�FRPSOLHV�ZLWK�WKH�W\SH�YROXPH�

OLPLWDWLRQ�RI�1LQWK�&LUFXLW�5XOH��������EHFDXVH�LW�FRQWDLQV������ZRUGV���7KLV�EULHI�

FRPSOLHV�ZLWK�WKH�W\SHIDFH�DQG�WKH�W\SH�VW\OH�UHTXLUHPHQWV�RI�)HGHUDO�5XOH�RI�

$SSHOODWH�3URFHGXUH����EHFDXVH�WKLV�EULHI�KDV�EHHQ�SUHSDUHG�LQ�D�SURSRUWLRQDOO\�

VSDFHG�W\SHIDFH�XVLQJ�:RUG����SRLQW�7LPHV�1HZ�5RPDQ�W\SHIDFH��

�V��$UFKLWK�5DPNXPDU�
� � � � � � $5&+,7+�5$0.80$5�

� � � � � � � 7ULDO�$WWRUQH\�
� � � � � � � 8QLWHG�6WDWHV�'HSDUWPHQW�RI�-XVWLFH�
� � � � � � � &LYLO�'LYLVLRQ�

&DVH������������������������,'������������'NW(QWU\������3DJH����RI���
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&(57,),&$7(�2)�6(59,&(

� ,�KHUHE\�FHUWLI\�WKDW�RQ�-XO\�����������,�HOHFWURQLFDOO\�ILOHG�WKH�IRUHJRLQJ�

GRFXPHQW�ZLWK�WKH�&OHUN�RI�WKH�8QLWHG�6WDWHV�&RXUW�RI�$SSHDOV�IRU�WKH�1LQWK�

&LUFXLW�E\�XVLQJ�WKH�&0�(&)�V\VWHP���&RXQVHO�LQ�WKH�FDVH�DUH�UHJLVWHUHG�&0�(&)�

XVHUV�DQG�VHUYLFH�ZLOO�EH�DFFRPSOLVKHG�E\�WKH�&0�(&)�V\VWHP���

���� � � � �����%\����V��$UFKLWK�5DPNXPDU�����������
� � � � � $5&+,7+�5$0.80$5�
� � � � � 7ULDO�$WWRUQH\�
� � � � � 8QLWHG�6WDWHV�'HSDUWPHQW�RI�-XVWLFH�
� � � � � &LYLO�'LYLVLRQ�
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