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CERTIFICATION  

Date: TBD 

Time: TBD 

Courtroom: TBD 

Judge: TBD 

 

 

 

TO ALL PARTIES AND THEIR COUNSEL OF RECORD: 

PLEASE TAKE NOTICE that as soon as the matter may be heard before the 

judge assigned to this case at a date and time to be designated by the assigned 

judge, of which Plaintiff-Petitioners will serve notice, Plaintiff-Petitioners will and 
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hereby do move this Court for an order granting class certification of the proposed 

class defined as follows: 
 
All individuals who are detained in CBP custody in California awaiting or 
undergoing  non-refoulement interviews pursuant to what the government 
calls the “Migrant Protection Protocols” program and who have retained 
lawyers.  
 

Plaintiff-Petitioners’ Motion for Class Certification is based on: this Notice 

of Motion and Motion for Class Certification; the concurrently-filed Memorandum 

and Points of Authorities in Support of Plaintiff-Petitioners’ Motion for Class 

Certification; the Declaration of Bardis Vakili in Support of Plaintiff-Petitioners’ 

Motion for Class Certification and exhibits attached thereto; all papers, pleadings, 

records, and files in this case; all matters of which judicial notice may be taken; and 

such other argument and/or evidence as may be presented to this Court at a hearing 

on this Motion. 

Plaintiff-Petitioners respectfully request a hearing on this Motion. 

 

 Dated: November 5, 2019  Respectfully submitted,  

       s/Jonathan Markovitz 
Jonathan Markovitz 
Monika Y. Langarica 
Bardis Vakili 
David Loy 
ACLU FOUNDATION OF SAN 
DIEGO & IMPERIAL COUNTIES 
Attorneys for Plaintiffs-Petitioners 
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INTRODUCTION 

Plaintiffs are parents of a family with five children that suffered extortion, 

death threats, and rape in Guatemala. Like many other families, they fled their 

homelands in fear of their lives and endured assault, robbery, and humiliation in 

Mexico en route to seeking asylum in the United States, as is their right under 

international and federal law.  

Like other similar families, Plaintiffs have been forced to wait in Mexico 

during their immigration proceedings, under the government’s so-called “Migrant 

Protection Protocols” (“MPP”). While doing so, they have suffered further assault, 

robbery, and harm. Now represented by counsel, they have appeared in immigration 

court and expressed fear of return to Mexico, triggering their legal right to a 

determination whether they can be forced to return to Mexico again. 

That determination arises from treaty obligations, implemented by statute, 

under which the United States is bound by a duty of non-refoulement not to return 

individuals to a country where their life or freedom would be threatened on account 

of enumerated grounds. 8 U.S.C. § 1231(b)(3). Like others in the past, present, and 

future, Plaintiffs face an imminent non-refoulement interview with immigration 

officials that could determine whether they live or die if forced to return to Mexico, 

and they must face that interview while in detention without confidential access to 

counsel to prepare for the interview or the participation of counsel in the interview. 

Plaintiffs bring this class action to prevent the government from continuing 

to deprive them and others similarly situated of the right to counsel before and 

during non-refoulement interviews with potential life or death stakes. The Court 

should certify the class under Federal Rule of Civil Procedure 23 for purposes of 

deciding whether the government’s policy and practices violate the statutory and 

constitutional rights of the class as a whole.  

This case readily meets the four threshold requirements of Rule 23(a).  
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First, the class is numerous under Rule 23(a)(1) because it includes and will 

include hundreds of individuals with retained counsel who are or will be detained in 

CBP custody in California pursuant to MPP non-refoulement interview procedures. 

Second, there are common questions under Rule 23(a)(2) because all class members 

experience the same denial of their right to counsel and a ruling in their favor would 

cure that violation in a single stroke. Third, the named Plaintiffs present claims 

typical of the class under Rule 23(a)(3). They all have been forced into the MPP 

program, have removal proceedings in San Diego immigration court, have retained 

counsel, and have expressed a fear of return to Mexico. As a result, Plaintiffs 

Cristian Doe (“Cristian”) and  Diana Doe (“Diana”) are currently in CBP custody in 

California without confidential access to their counsel while awaiting or undergoing 

their non-refoulement interviews pursuant to the MPP program. Fourth, the class 

representatives will fairly and adequately protect the class under Rule 23(a)(4). 

Class counsel are experienced in civil rights, immigration, and class action cases, 

and Plaintiffs have no interests separate from those of the class with respect to the 

claims and issues in this case.  

This case also qualifies for certification under Rule 23(b). Defendants are 

depriving all class members of the same right, “so that final injunctive relief or 

corresponding declaratory relief is appropriate respecting the class as a whole.” 

Fed. R. Civ. P. 23(b)(2). That relief would not require this Court to decide any 

individual immigration matters or direct Defendants to reach any particular result in 

such matters. Plaintiffs seek only to protect the right to counsel before and during 

non-refoulement interviews, not dictate the results of any such interview.  

Although this case has only just been filed, when “considerable non-

economic injuries” are imminent, “courts routinely grant provisional class 

certification for purposes of entering injunctive relief.” Carrillo v. Schneider 

Logistics, Inc., No. 11-cv-8557, 2012 WL 556309, at *7, 9 (C.D. Cal. Jan. 31, 

2012) (citing Barahona-Gomez v. Reno, 167 F.3d 1228, 1233 (9th Cir. 1999)); see 
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also Wade v. Kirkland, 118 F.3d 667, 670 (9th Cir. 1997) (where plaintiff 

“purported to represent short-term inmates in a county jail,” it presented “a classic 

example of a transitory claim that cries out for a ruling on certification as rapidly as 

possible.”) (citing Gerstein v. Pugh, 420 U.S. 103, 110 n. 11 (1975)). 

This Court should therefore certify the class, as numerous other courts have 

done in similar actions brought by immigration detainees. See, e.g., Rodriguez v. 

Hayes, 591 F.3d 1105, 1126 (9th Cir. 2010); Franco-Gonzalez v. Napolitano, No. 

CV 10-02211 DMG (DTB), 2011 WL 11705815, at *16 (C.D. Cal. Nov. 21, 2011) 

(certifying class of detained noncitizens challenging failure to appoint counsel for 

individuals found incompetent to represent themselves due to a mental illness or 

disability); Orantes-Hernandez v. Smith, 541 F. Supp. 351, 370 (C.D. Cal. 1982) 

(certifying a class consisting of all citizens of El Salvador eligible to apply for 

political asylum who have been or will be taken into custody by immigration 

officials). Plaintiffs respectfully request this Court do the same here.  

LEGAL AND FACTUAL BACKGROUND 

I. Recent Asylum Policy and Changes Wrought By MPP 

 Before MPP, individuals applying for asylum at or near a port of entry were 

either placed in expedited removal (“ER”) proceedings or in full removal 

proceedings before an immigration judge (“IJ”) pursuant to Immigration and 

Nationality Act (“INA”) § 240. 8 U.S.C. §§ 1225(b)(1), 1229a. ER generally 

involves swift removal without a hearing for noncitizens lacking valid entry 

documents or attempting to enter the U.S. by fraud. 8 U.S.C. § 1225(b)(1). 

However, individuals subject to ER who express a fear of persecution or torture 

upon removal are generally given a credible fear interview, in which they have a 

right to an attorney, to assess whether there exists a significant possibility of 

establishing eligibility for asylum. 8 U.S.C. § 1225(b)(1)(A)(i); 8 C.F.R. § 

208.30(d)(4). Individuals who fail the credible fear interview are generally removed 

Case 3:19-cv-02119-DMS-AGS   Document 3-1   Filed 11/05/19   PageID.280   Page 10 of 28



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

  4  
 

promptly through an ER order. 8 U.S.C. § 1225(b)(1)(B)(iii). Individuals who pass 

the interview are taken out of ER proceedings and placed into INA § 240 

proceedings to fully present their cases for relief before an IJ, during which they 

have the right to retain counsel at their own expense. 8 U.S.C. §§ 1229a(b)(4), 

(c)(4); 1225(b)(1)(B)(ii); 8 C.F.R. §§ 208.30, 235.3. 

On December 20, 2018, DHS announced MPP, a radical departure from the 

credible fear process that places individuals directly into INA § 240 proceedings 

and forces them to remain in Mexico for the duration of those proceedings. 

According to DHS, MPP applies to people “arriving in the U.S. on land from 

Mexico (including those who are apprehended along the border) who are not clearly 

admissible and who are placed in removal proceedings under INA § 240,” including 

“those who claim asylum.”1 Thus, under MPP, the government requires individuals 

like Plaintiffs Cristian and Diana who have come to the United States to seek 

asylum to return to Mexico during their removal proceedings, even though they 

face grave danger there. On or about January 28, 2019, DHS began implementing 

MPP at the San Ysidro port of entry.2  

Before forcing people back into Mexico, the government is required to notify 

individuals of the date and time for their first immigration court hearing, which is 

usually at least several weeks away. ICE OPLA Memo at 2. On the day of their 

hearing, they must return to the San Ysidro port of entry. Id. The government then 

transports them to the hearing in San Diego. Id. After the hearing, the government 

returns them to Mexico again to await their next hearing, when they will repeat the 

process.3 

                                                 
1 Press Release: Migrant Protection Protocols, U.S. Department of Homeland 
Security (Jan. 24, 2019), https://www.dhs.gov/news/2019/01/24/migrant-
protection-protocols. 
2 Implementation of the Migrant Protection Protocols, U.S. Immigration and 
Customs Enforcement, (“ICE OPLA Memo”)(Feb. 12, 2019), 
https://www.ice.gov/sites/default/files/documents/Fact%20sheet/2019/ICE-Policy-
Memorandum-11088-1.pdf (last visited on Oct. 31, 2019).  
3 Migrant Protection Protocols Guidance, U.S. Immigration and Customs 
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Initially, the government only imposed MPP on adults traveling alone, but 

today it almost exclusively forces families into the program. As of September 2019, 

the government had forced over 12,700 people into MPP whose cases are before the 

San Diego immigration court. Declaration of Monika Y. Langarica (“Langarica 

Decl.”) ¶ 7.4 Of those, at least about 380 have been represented by counsel. 

Langarica Decl. ¶ 8.  

II. Duty of Non-Refoulement and Policy Forbidding Participation of 
Counsel During Interview. 

Based on treaty obligations implemented by statute, the United States is 

bound not to expel or return individuals to any country where their life or freedom 

would be threatened because of their race, religion, nationality, membership in a 

particular social group, or political opinion. 8 U.S.C. § 1231(b)(3). Defendants 

acknowledge this duty of non-refoulement.5 United Nations Convention Relating to 

the Status of Refugees, July 28, 1951, 189 U.N.T.S. 137, Art. 33 (referring to 

“expel or return” as “refouler”). 

According to Defendants, people who express a fear of return to Mexico 

during processing for MPP will be referred for a non-refoulement interview with a 

U.S. Citizenship and Immigration Services (“USCIS”) asylum officer to determine 

whether they are more likely than not to face persecution or torture in Mexico.6 As 
                                                 
Enforcement, (“ICE ERO Memo) (Feb. 12, 2019), 
https://www.ice.gov/sites/default/files/documents/Fact%20sheet/2019/ERO-MPP-
Implementation-Memo.pdf (last visited on Oct. 31, 2019). 
4 See also Kate Morrissey, San Diego Immigration Court Overwhelmed by Remain 
in Mexico Cases, San Diego Union Tribune (May 31, 2019), 
https://www.sandiegouniontribune.com/news/immigration/story/2019-05-31/san-
diego-immigration-court-overwhelmed-by-remain-in-mexico-cases (“Now, the 
increasing number of people picked for the administration’s Migrant Protection 
Protocols, known widely as the “Remain in Mexico” program, across the California 
border are all being sent to immigration court in downtown San Diego.”).  
5 Policy Guidance for Implementation of the Migrant Protection Protocols, U.S. 
Department of Homeland Security (“DHS Memo”) (Jan. 25, 2019), 
https://www.dhs.gov/sites/default/files/publications/19_0129_OPA_migrant-
protection-protocols-policy-guidance.pdf (last visited on Oct. 31, 2019) 
6 Policy Memo PM-602-0169, Guidance for Implementing Section 235(b)(2)(C) of 
the Immigration and Nationality Act and the Migrant Protection Protocols, U.S. 
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with most things in immigration law, this determination involves application of a 

complex legal framework. Regarding fear of persecution in Mexico, officers must 

assess individuals’ credibility, whether they have suffered past harm and, if so, 

whether the harm rises to the level of persecution and occurred or is likely to occur 

on account of race, religion, nationality, political opinion, or membership in a 

particular social group. Langarica Decl. Ex. 2, U.S. Citizenship and Immigration 

Services, Migrant Protection Protocols (MPP) Assessment Worksheet (Feb. 13, 

2019) [hereinafter Assessment Worksheet]. They must also determine whether the 

entity inflicting harm is an agent of the Mexican government or an entity the 

Mexican government is unable to or unwilling to control and whether the 

individuals are subject to bars to withholding of removal. Id. In the absence of past 

harm, the asylum officers must assess whether the individuals’ life or freedom 

would be threatened in Mexico. Id.  

Regarding fear of torture, which is defined in immigration law differently 

than persecution, the asylum officers must assess whether the individuals would be 

subject to severe physical or mental pain or suffering. Id.; see 8 C.F.R. § 208.18 

(defining torture); see also, e.g., Narayan v. Ashcroft, 384 F.3d 1065, 1067 (9th Cir. 

2004) (defining persecution in the absence of any statutory or regulatory 

definition). They must determine whether the harm would be inflicted by, instigated 

by, consented to, or acquiesced to by a public official or any other person acting in 

an official capacity, and whether the harm would occur while the individual is in 

their custody or physical control. Assessment Worksheet. Finally, the asylum 

officers must determine whether the harm would be specifically intended to hurt the 

individual and arise from or be inherent in or incidental to lawful sanctions. Id.   

                                                 
Citizenship and Immigration Services (“USCIS Memo”)(Jan. 28, 2019), 
https://www.uscis.gov/sites/default/files/USCIS/Laws/Memoranda/2019/2019-01-
28-Guidance-for-Implementing-Section-35-b-2-C-INA.pdf (last visited on Oct. 31, 
2019). 
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After the interview, USCIS provides its decision to CBP. Individuals who 

pass the non-refoulement interview will be removed from MPP to protect them 

against the likelihood of persecution or torture, and the government will either 

release or detain them in the United States pending the conclusion of their removal 

proceedings. ICE ERO Memo at 4. The government returns those who fail the fear 

assessment to Mexico and forces them to continue under MPP. See, e.g., Langarica 

Decl.; Ex. 3, Declaration of Cristian Doe (“Cristian Decl.”) ¶ 30; Ex. 4, Declaration 

of Diana Doe (“Diana Decl.”) ¶ 41; Ex. 5 Declaration of L.J.C. (“L.J.C. Decl.”) ¶ 

18; Ex. 6 Declaration of J.C.C.M. (“J.C.C.M. Decl.”) ¶¶ 14–15; Ex. 7 Declaration 

of A.L.O.V. (“A.L.O.V. Decl.”) ¶ 15; Ex. 9 Declaration of J.Z.V.C. (“J.Z.V.C. 

Decl.”) ¶ 25. 

Despite the life-or-death stakes and the legal complexities, the government 

expressly denies access to counsel during the interviews, stating “DHS is currently 

unable to provide access to counsel during the assessments given the limited 

capacity and resources at ports-of-entry and Border Patrol stations as well as the 

need for orderly and efficient processing of individuals.” USCIS Memo at 3. This 

policy applies without exception to everyone in MPP who receives a non-

refoulement interview. 

III. Defendants’ Detention of Individuals Awaiting Non-Refoulement 
Interviews in California and Denial of Confidential Attorney 
Client Communication or Visitation.  

CBP also forbids confidential attorney-client communication during 

detention before the non-refoulement interview. See, e.g., Langarica Decl.; Ex. 10, 

Declaration of Luis Gonzalez (“Gonzalez Decl.”) ¶¶ 25, 26, 33–38, 42-44; Ex. 11, 

Declaration of Leah Chavarria (“Chavarria Decl.”) ¶¶ 13–16; Ex. 12, Declaration of 

Vanessa Dojaquez-Torres (“Dojaquez-Torres Decl.) ¶¶  25–27; Ex. 13; Declaration 

of Margaret Cargioli (“Cargioli Decl.”) ¶¶ 16–17, 19–26; Ex. 14; Declaration of 
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Siobhan Waldron (“Waldron Decl.”) ¶¶ 27; Ex. 16 Declaration of Dorien Ediger-

Seto (“Ediger-Seto Decl.”) ¶¶ 8-13; Langarica Decl. ¶ 5. 

For at least two reasons, the vast majority of non-refoulement interviews 

occur while individuals are in CBP detention after expressing fear of return to 

Mexico during an immigration court hearing under the MPP program. First, officers 

at initial processing are not required by policy and do not as a matter of practice ask 

individuals if they have a fear of return to Mexico, and unrepresented individuals 

often do not know that they can or should express their fear. See Innovation Law 

Lab v. McAleenan, 924 F.3d 503, 511 (9th Cir. 2019) (Watford, J., concurring) 

(“Under DHS’s current procedures, immigration officers do not ask applicants 

being returned to Mexico whether they fear persecution or torture in that country. 

Immigration officers make inquiries into the risk of refoulement only if an applicant 

affirmatively states that he or she fears being returned to Mexico”); Cristian Decl. ¶ 

16. Second, many individuals subject to MPP experience serious harm while 

waiting in Mexico for their immigration court hearings, and thus do not develop 

their fear (or develop additional reasons for fear) until after placement in MPP.  

Cristian Decl. ¶ 32; J.C.C.M. Decl. ¶ 10, Langarica Decl., Ex. 8, Declaration of 

A.V.D. (“A.V.D. Decl.”) ¶ 13; J.Z.V.C. Decl. ¶ 13; Waldron Decl. ¶ 27. Indeed, 

reports confirm migrants subject to MPP are regularly abused in Mexico.7 For such 

                                                 
7 Human Rights First, Delivered to Danger: Illegal Remain in Mexico Policy 
Imperils Asylum Seekers’ Lives and Denies Due Process (Aug. 2019), 
https://www.humanrightsfirst.org/sites/default/files/Delivered-to-Danger-August-
2019%20.pdf (“There are more than one hundred and ten publicly reported cases of 
rape, kidnapping, sexual exploitation, assault, and other violent crimes against 
asylum seekers returned to Mexico under MPP.”); see Kate Morrissey, CBP Sends 
Asylum Seekers Back to Mexico Without Required Screening, San Diego Union 
Tribune (Mar. 21, 2019) (describing kidnapping), 
https://www.sandiegouniontribune.com/news/immigration/sd-me-cbp-questions-
20190321-story.html; Gustavo Solis, Remain in Mexico: Migrants Face Uphill 
Climb to Get Out of Program, San Diego Union Tribune (Aug. 12, 2019), 
https://www.sandiegouniontribune.com/news/border-baja-california/story/2019-08-
10/; Gustavo Solis, Remain in Mexico: Migrants Who May Not be Subject to Policy 
Continue to End Up in Mexico, San Diego Union Tribune (Oct. 14, 2019), 
https://www.sandiegouniontribune.com/news/border-baja-california/story/2019-10-
14/remain-in-mexico-migrants-who-should-not-be-subject-to-policy-continue-to-
end-up-in-mexico (“[T]here have been more than 340 public media reports of rape, 
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individuals, the first opportunity to express their fear of return to Mexico is at their 

next immigration court hearing. For class members, this occurs in San Diego 

immigration court. Langarica Decl. ¶ 7.8 

Regardless of whether they express their fear during initial processing or at 

an immigration court hearing, Defendants apply the same Policy equally to all 

individuals. Once individuals express their fear of return, CBP takes them into 

custody, where it confines them for up to a week, if not longer, to wait for their 

non-refoulement interviews. L.J.C. Decl. ¶¶ 14–16; J.C.C.M. Decl. ¶ 11; A.L.O.V. 

Decl. ¶¶ 14–15; A.V.D. Decl. ¶ 19; J.Z.V.C. ¶¶ 23–24. CBP forbids all individuals 

waiting for non-refoulement interviews from consulting confidentially with their 

lawyers, consistent with its longstanding policy and practice of denying 

immigration attorneys confidential visits or calls with their clients in its custody. 

Gonzalez Decl. ¶¶ 25, 26, 33–38, 42–44; Chavarria Decl. ¶¶ 13-16; Dojaquez-

Torres Decl. ¶¶  25–27; Cargioli Decl. ¶¶ 16-17, 19-26; Waldron Decl. ¶¶ 7–10; 

Ediger-Seto Decl. ¶¶ 8–13; Langarica Decl. ¶ 5. 

Meanwhile, the conditions in these facilities—known commonly as hieleras, 

or iceboxes, for their cold temperatures—are far from conducive to careful 

preparation required before a proceeding with life or death stakes. Individuals 

describe the hieleras as overcrowded freezing cold cells “full of people” in an 

extremely compact space with little room to walk or lie down. L.J.C. Decl. ¶ 7. 

Individuals report sleeping on the floor, being exposed to illnesses, and children 

contracting lice and other illnesses and suffering from anxiety while detained in 

hieleras. L.J.C. Decl. ¶¶ 8–9, 13, 15; A.L.O.V. Decl. ¶¶ 6–8; A.V.D. Decl. ¶¶ 11, 

28; J.Z.V.C. Decl. ¶ 8. They also report being subject to lights on 24 hours per day, 

rarely being given access to showers, if at all, and being denied toothpaste, hygiene 

                                                 
kidnapping[,] torture and other violent attacks on asylum seekers in the Remain in 
Mexico program, according to” a report by Human Rights First.”). 
8 See note 4, supra. 
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products, and the ability to change their clothing during the several days they are 

detained. L.J.C. Decl. ¶ 8; A.L.O.V. Decl. ¶ 6; A.V.D. Decl. ¶¶ 7, 10; J.Z.V.C. 

Decl. ¶ 7. The cells reportedly contain a single connected toilet and sink in the 

holding area. L.J.C. Decl. ¶ 15; J.C.C.M. Decl. ¶ 11. The harsh conditions are 

common to everyone in CBP custody in California awaiting non-refoulement 

interviews.  

In addition to refusing all detainees’ requests to speak confidentially to their 

attorneys, Defendants also do not connect lawyers to their clients when lawyers call 

the facilities, or affirmatively inform lawyers where their clients are being held. 

Attorney requests for such information generally go unanswered. See Gonzalez 

Decl. ¶¶ 25–26, 36–38; Cargioli Decl. ¶ 17, 19; Waldron Decl. ¶ 7–9. Alternatively, 

Defendants provided misinformation to at least one lawyer, initially telling her that 

her client had been released into Mexico when she was still in CBP custody, and 

then telling her that CBP would notify her when her client was released, only to 

learn of the release when her client called her from Tijuana. Waldron Decl. ¶¶ 7–9. 

Thus, while detaining individuals for non-refoulement interviews, CBP 

deprives them of the right to consult privately with retained counsel and refuses to 

allow counsel to participate in the interviews, which often carry life or death stakes.  

ARGUMENT 

A plaintiff whose suit satisfies the requirements of Rule 23(a) and fits into 

one of the categories of Rule 23(b) has a “categorical” right “to pursue his claim as 

a class action.” Shady Grove Orthopedic Ass’ns, P.A. v. Allstate Ins. Co., 559 U.S. 

393, 398 (2010).   

Plaintiffs seek injunctive and declaratory relief for a class defined as: 

All individuals detained in CBP custody in California awaiting or 
undergoing non-refoulement interviews pursuant to what the 
government calls the “Migrant Protection Protocols” program and 
who have retained lawyers.  
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 (Compl. ¶ 151). The class meets all the requirements of Rule 23(a) and squarely 

fits within Rule 23(b)(2). 

I. The Proposed Class Satisfies Rule 23(a)’s Requirements. 

 Numerosity:  Joinder is impractical and the proposed class, 
including future members, meets the numerosity requirement. 

To qualify for certification, a class must be “so numerous that joinder of all 

members is impracticable.” Fed. R. Civ. P. 23(a)(1). “‘[I]mpracticability’ does not 

mean ‘impossibility,’ but only the difficulty or inconvenience of joining all 

members of the class.” Franco-Gonzalez, 2011 WL 11705815, at *6. Thus, 

“although referred to as a numerosity requirement, the real inquiry under Rule 

23(a)(1). . .is whether joinder would be impractical. A relatively small class may be 

certified if joinder is impractical.” Daigle v. Shell Oil Co., 133 F.R.D. 600, 603 (D. 

Colo. 1990); see also Hum v. Dericks, 162 F.R.D. 628, 634 (D. Haw. 1995) (“[T]he 

representatives only need show that it is extremely difficult or inconvenient to join 

all the members of the class.”). No fixed number is required to meet the Rule 

23(a)(1) requirement. Perez-Funez v. District Director, I.N.S., 611 F. Supp. 990, 

995 (C.D. Cal. 1984). Indeed, “[c]lasses with under twenty people have been 

certified.” Daigle, 133 F.R.D. at 603; see also Ark. Educ. Ass’n v. Bd. of Educ., 446 

F.2d 763, 765–66 (8th Cir. 1971) (class of 20 sufficient). Accordingly, the so-called 

numerosity requirement is actually “based on considerations of due process, judicial 

economy, and the ability of claimants to institute suits.” William B. Rubenstein, 

Newberg on Class Actions, § 3:11 (5th ed. 2014); see also Moreno v. DFG Foods, 

LLC, No. 02 C 4019, 2003 WL 21183903, at *6 (N.D. Ill. May 21, 2003) (“Judicial 

economy and the ability of class members to initiate individual suits are proper 

considerations in determining whether joinder is impracticable.”).  

The proposed class here meets these requirements regardless of its size at any 

given moment, due to the impracticability of identifying and joining future 
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members in an inherently transitory class. See Orantes-Hernandez, 541 F. Supp. at 

370 (finding joinder impractical where “[t]he parameters of the class change on a 

daily basis as Salvadorans are apprehended and removed from the United States”). 

As numerous courts have held, “[w]here the class includes unnamed, unknown 

future members, joinder of such unknown individuals is impracticable and the 

numerosity requirement is therefore met, regardless of class size.” Nat’l Ass’n of 

Radiation Survivors v. Walters, 111 F.R.D. 595, 599 (N.D. Cal. 1986) (internal 

quotations omitted); see also Jack v. Am. Linen Supply Co., 498 F.2d 122, 124 (5th 

Cir. 1974) (holding “joinder of unknown individuals is certainly impracticable”); 

J.D. v. Nagin, 255 F.R.D. 406, 414 (E.D. La. 2009) (“The mere fact that the 

proposed class contains future members illustrates that the plaintiff class is not 

easily identifiable, and obstacles exist that hamper joinder of all potential class 

members.”); Smith v. Heckler, 595 F. Supp. 1173, 1186 (E.D. Cal. 1984) (“Joinder 

in the class of persons who may be injured in the future has been held 

impracticable, without regard to the number of persons already injured”); Ellis v. 

Naval Air Rework Facility, 404 F. Supp. 391, 396 (N.D. Cal. 1975) (“Since there is 

no way now of determining how many of these future plaintiffs there may be, their 

joinder is impracticable.”). Thus, because “the proposed class includes unknown 

and unnamed future members,” the Court need not harbor any doubt in “making a 

conclusion that joinder is impracticable. . . .” Int’l Molders’ & Allied Workers’ 

Local Union No. 164 v. Nelson, 102 F.R.D. 457, 461 (N.D. Cal. 1983).  

Through September 2019, at least 380 individuals forced into the MPP 

program in San Diego immigration court have been represented by counsel. 

Langarica Decl. ¶ 8. Many of those individuals necessarily had non-refoulement 

claims. As immigration attorneys can attest, CBP has regularly denied access to 

confidential communication with counsel on the occasions where some of those 

individuals have experienced non-refoulement interviews. See Chavarria Decl. ¶¶ 
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13, 15–16, 18; Cargioli Decl. ¶¶ 10, 12, 19–21; Waldron Decl. ¶¶ 17, 18, 21. 

Discovery would likely reveal additional examples.  

Even without discovery, the available sample over the first six months of 

MPP provides the Court with any necessary approximation that future class 

members will be sufficiently numerous to meet the requirements of Rule 23(a)(1), 

especially where the class is likely to grow over time as the government continues 

to force more people to face the danger of persecution in Mexico. The rule requires 

only common sense, not absolute precision. Rivera v. Holder, 307 F.R.D. 539, 550 

(W.D. Wash. 2015) (noting “the exact size of the class need not be known so long 

as general knowledge and common sense indicate that it is [sufficiently] large.”); 

Orantes-Hernandez, 541 F. Supp. at 370 (“Where the exact size of the class is 

unknown but general knowledge and common sense indicate that it is large, the 

numerosity requirement is satisfied.”). Given the reports that individuals subject to 

MPP are abused while they wait for their hearings, non-refoulement claims will 

also only climb as more individuals seeking asylum are forced to remain in Mexico. 

In addition, where a plaintiff seeks injunctive and declaratory relief, as in this 

case, the numerosity “requirement is relaxed and plaintiffs may rely on [] 

reasonable inference[s] arising from plaintiffs’ other evidence that the number of 

unknown and future members” of the proposed class “is sufficient to make joinder 

impracticable.” Arnott v. U.S. Citizenship & Immigration Servs., 290 F.R.D. 579, 

586 (C.D. Cal. 2012). This case meets that relaxed standard, especially in light of 

“the transient nature of the class and the inclusion of future class members.” Rivera, 

307 F.R.D. at 550. Accordingly, the class satisfies Rule 23(a)(1).  

 Commonality: Several common questions of law and fact exist 
among the class members. 

Plaintiffs present a classic case of commonality, because they challenge a 

single Policy applied equally to all individuals in the non-refoulement process in 

California. Commonality exists when “there are questions of law or fact common to 
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the class.”  Fed. R. Civ. P. 23(a)(2). “[P]laintiffs’ claims must depend on a common 

contention, such that determination of [their] truth or falsity will resolve an issue 

that is central to the validity of each one of the claims in one stroke.” Parsons v. 

Ryan, 754 F.3d 657, 675 (9th Cir. 2014). Plaintiffs “need not show, however, that 

every question in the case, or even a preponderance of questions, is capable of class 

wide resolution. So long as there is even a single common question, a would-be 

class can satisfy the commonality requirement.” Id; see also Wal-Mart Stores, Inc. 

v. Dukes, 564 U.S. 338, 359 (2011) (“even a single common question” will suffice 

to satisfy Rule 23(a)) (citation, quotation marks and brackets omitted). The 

commonality requirement “has been construed permissively,” Preap v. Johnson, 

303 F.R.D. 566, 585 (N.D. Cal. 2014), particularly in a civil rights suit like this one, 

in which “the lawsuit challenges a system-wide practice or policy that affects all of 

the putative class members.” Armstrong v. Davis, 275 F.3d 849, 868 (9th Cir. 

2001). This case meets that liberal standard. 

The class members share a common core of facts: all come to the United 

States to seek asylum; all are forced into MPP; all express fear of return to Mexico; 

all are detained by CBP to await non-refoulement interviews; all are represented by 

counsel; and all are refused confidential access to counsel before interviews or the 

support of counsel during interviews.  

The class also shares the common legal questions whether such denial of 

access to counsel before or during non-refoulement interviews violates federal 

statutes or the Constitution. Compl. ¶ 155. These questions are “capable of 

classwide resolution” with “common answers apt to drive the resolution of the 

litigation,” because they all involve the “overarching claim” that MPP detainees 

awaiting non-refoulement interviews are denied confidential communication with 

or representation by retained counsel. Lyon v. U.S. Immigration & Customs Enf’t, 

308 F.R.D. 203, 211–12 (N.D. Cal. 2015) (emphasis in original). The claims seek 
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the enforcement of a statutory or “constitutional floor equally applicable” to 

everyone in the class. Id at 208.  

The possibility that some class members may pass their non-refoulement 

interviews while others will not is irrelevant. This case concerns the legality of the 

blanket Policy forbidding access to counsel before and during non-refoulement 

interviews, not the outcomes of those interviews. See Orantes-Hernandez, 541 F. 

Supp. at 370 (granting certification in challenge to common agency practices in 

asylum cases, even though the outcome of individual asylum cases would depend 

on individual class members’ varying entitlement to asylum). This case is thus 

materially indistinguishable from others that meet the commonality requirement in 

the context of immigration detention. See, e.g., Rodriguez, 591 F.3d at 1123 

(commonality satisfied by a class of immigration detainees where there was a 

common legal question regarding whether prolonged detention without a bond 

hearing was permissible, regardless of whether class members would succeed in a 

bond hearing); Rivera, 307 F.R.D. at 550–51 (commonality satisfied where class 

members “share common questions of law and fact. . .concerning whether they 

received or will receive a bond hearing that does not comply with the law”); cf. 

LaDuke v. Nelson, 762 F.2d 1318, 1332 (9th Cir. 1985) (holding that the 

constitutionality of an INS procedure “plainly” created common questions of law 

and fact).  

This action therefore satisfies the commonality requirement of Rule 23(a)(2).    

 Typicality: Plaintiffs’ claims are typical of, if not identical to, 
those of other class members. 

Typicality exists if “the claims or defenses of the representative parties are 

typical of the claims or defenses of the class.”  Fed. R. Civ. P. 23(a)(3). Under this 

permissive standard, “representative claims are ‘typical’ if they are reasonably 

coextensive with those of the absent class members.” Parsons, 754 F.3d at 685. 

“The test of typicality is whether other members have the same or similar injury, 
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whether the action is based on conduct which is not unique to the named plaintiffs, 

and whether other class members have been injured by the same course of 

conduct.” Id. 

The representative plaintiffs meet that standard. Defendants’ conduct is the 

same with respect to all class members—preventing them from having access to 

confidential communication with their retained lawyers while in custody awaiting 

their non-refoulement interviews and during those interviews. Moreover, all class 

members suffer the same general harms that accompany denial of access to 

counsel—e.g., impairment of their ability to adequately prepare or fully present  

their claim for protection against return to a country where they may be persecuted, 

tortured, or killed.  

The representative plaintiffs fit this pattern. Plaintiffs Cristian and Diana 

were apprehended by Border Patrol agents on August 8, 2019 along with their five 

children. Cristian Decl. ¶ 12; Diana Decl. ¶ 18. After being detained for two days in 

Border Patrol custody, they were informed of the date of their immigration court 

hearing and then forced to return to Mexico, where they waited several weeks for 

the hearing. Cristian Decl. ¶ 16; Diana Decl. ¶ 25. On September 3, 2019, they were 

paroled into the United States and transported to the hearing in San Diego. Cristian 

Decl. ¶ 20. They were taken into custody for a non-refoulement interview after 

expressing a fear of return to Mexico at their initial hearing, but were returned to 

Mexico after the interview. Cristian Decl. ¶ 22, 26–30; Diana Decl. ¶¶ 32, 38–41. 

On November 5, 2019, Cristian and Diana presented at the San Ysidro port of entry 

for a subsequent hearing. Langarica Decl.; Ex. 24, Declaration of Stephanie 

Blumberg (“Blumberg Decl.”) ¶ 3. Although they retained a lawyer while in 

Mexico, they had no opportunity to have a private consultation with their attorney 

after presenting at the port of entry and before the hearing. Id. ¶¶ 6, 9. During the 

hearing, they conveyed their fear of return to Mexico to the IJ. Id. ¶ 4. Cristian and 

Diana were then taken into custody for a non-refoulement interview. Id. ¶ 5. Their 
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lawyer lost contact with them at that point, even though they planned to call their 

lawyer at the first opportunity after the hearing. Id. ¶¶ 7–8. They are presumably in 

CBP custody at either the port of entry or a Border Patrol station, where Defendants 

are applying their Policy against them. Cristian and Diana will have no opportunity 

to make a confidential telephone call to their attorney. Nor will they be permitted to 

receive a confidential in-person legal visit. Their attorney will not be permitted to 

attend the non-refoulement interview, which will be conducted telephonically, and 

will likely not learn the outcome of the interview until they have either been 

returned to Mexico or granted entry into or detained within the United States. Their 

lawyer’s requests for information regarding her clients’ whereabouts and their non-

refoulement interviews will go unanswered.  

Because Defendants are applying the same Policy to Plaintiffs Cristian and 

Diana as they do to other class members, in alleged violation of the same legal 

requirements, their claims are typical of those of other class members. Rodriguez, 

591 F.3d at 1124 (finding that typicality was satisfied where plaintiffs “raise[d] 

similar constitutionally-based arguments and are alleged victims of the same 

practice of prolonged detention while in immigration proceedings.”); Lyon, 308 

F.R.D. at 212 (where “what is centrally at issue is access to counsel and other 

persons so that Plaintiffs can effectively pursue vindication of their legal rights,” 

plaintiffs experiencing the denial of access meet typicality requirements). This case 

therefore satisfies the typicality requirement of Rule 23(a)(3). 

 Adequacy:  Plaintiffs will adequately protect the interests of the 
proposed class, and their counsel are qualified to litigate this 
action. 

Adequacy exists if the “the representative parties will fairly and adequately 

protect the interests of the class.” Fed. R. Civ. P. 23(a)(4). “Whether the class 

representatives satisfy the adequacy requirement depends on the qualifications of 

counsel for the representatives, an absence of antagonism, a sharing of interests 
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between representatives and absentees, and the unlikelihood that the suit is 

collusive.” Rodriguez, 591 F.3d at 1125. Those standards are all met here.  

Class counsel are qualified when they can establish their experience in 

previous class actions and cases involving the same area of law. Lynch v. Rank, 604 

F. Supp. 30, 37 (N.D. Cal. 1984), aff’d, 747 F.2d 528 (9th Cir. 1984). Here, class 

counsel are attorneys from the ACLU Foundation of San Diego and Imperial 

Counties who, collectively, have extensive relevant experience and sufficient 

resources to litigate this matter to completion. See Declaration of Bardis Vakili ¶¶ 

3–5. Collectively, these lawyers have participated as class counsel in numerous 

immigration-related cases before this Court and others. Id.; see, e.g., Ms. L. v. U.S. 

Immig. and Cust. Enf't, 331 F.R.D. 529 (S.D. Cal. 2018) (order certifying class of 

immigration detainees); Aleman-Gonzalez, et al., v. Sessions, et al., No. 18-cv-

01869-JSC, (N.D. Cal. June 5, 2018), ECF No. 33 (order granting class certification 

and preliminary injunction); Lopez-Venegas v. Johnson, No. CV 13-03972 JAK 

(PLA), (C.D. Cal. Feb. 25, 2015), ECF No. 104 (order approving class settlement); 

Franco-Gonzalez v. Napolitano, 2011 WL 11705815, at *1 (order certifying class 

of immigration detainees); Woods v. Morton, No. 07cv1078 DMS (PCL), (S.D. Cal. 

Jun. 20, 2011), ECF. No. 94 (order approving class settlement for immigration 

detainees); Kiniti v. Meyers, No. 05cv1013 DMS (PCL), (S.D. Cal. Aug. 18, 2007), 

ECF No. 112 (order certifying class of immigration detainees). 

Plaintiffs are adequate class representatives. The complaint seeks no relief 

for them substantively different from the relief sought for the entire class. They 

want for themselves what they want for all class members: the ability to 

confidentially consult with their attorneys while in CBP custody awaiting a non-

refoulement interview, and to benefit from their attorneys’ representation in the 

non-refoulement interview itself. Accordingly, they have no interests different from 

or adverse to those of absent class members. Instead, their aim is to secure relief 

that will protect both themselves and the entire class from the Defendants’ 
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challenged policies or practices and enjoin the Defendants from further violations 

of class members’ rights. Compl. ¶¶ 20-21. Accordingly, this case satisfies the 

adequacy requirement of Rule 23(a)(4). 

II. This Case Satisfies Rule 23(b)(2) Because It Seeks to Declare 
Illegal and Enjoin a Policy or Practice That Applies to the Class as 
a Whole. 

This action warrants certification because Defendants have “acted or refused 

to act on grounds that apply generally to the class, so that final injunctive relief or 

corresponding declaratory relief is appropriate respecting the class as a whole.” 

Fed. R. Civ. P. 23(b)(2). “[I]t is sufficient to meet the requirements of Rule 23(b)(2) 

that class members complain of a pattern or practice that is generally applicable to 

the class as a whole.” Rodriguez, 591 F.3d at 1125 (citation and quotation marks 

omitted). Indeed, Rule 23(b)(2) “was adopted in order to permit the prosecution of 

civil rights actions.” Walters, 145 F.3d at 1047; see also Parsons, 754 F.3d at 686 

(noting “the primary role of this provision has always been the certification of civil 

rights class actions.”). It applies specifically to class actions involving immigration 

detention. Rodriguez, 591 F.3d at 1126 (finding that class of non-citizens detained 

during immigration proceedings met Rule 23(b)(2) because “all class members’ 

[sought] the exact same relief as a matter of statutory or, in the alternative, 

constitutional right”).  

This case meets the requirements of Rule 23(b)(2). Defendants are acting on 

grounds that are generally applicable to the class because they subject all class 

members to the Policy by denying them access to counsel while they are awaiting 

their non-refoulement interviews, and then denying them the participation and 

representation of their counsel during the interviews themselves. Even at this early 

stage in the litigation, Plaintiffs’ evidence establishes that, as a matter of policy 

and/or practice, the government does not permit individuals subject to MPP to have 

confidential conversations with their retained counsel while awaiting their non-
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refoulement interviews or have their attorneys participate in the interviews. See 

USCIS Memo at 2; Langarica Decl. ¶ 5. Attorneys who work regularly with 

putative class members confirm the existence of these policies or practices. 

Gonzalez Decl. ¶¶ 13, 16–20, 25–27, 33–39; Chavarria Decl. ¶¶ 16, 18; Dojaquez-

Torres Decl. ¶¶ 25–26; Cargioli Decl. ¶¶ 14–21, 42–44; Waldron Decl. ¶¶ 17–18, 

21. Indeed, one lawyer who has represented or currently represents twenty-five 

clients forced to go through the MPP program in San Diego has stated “I have 

never had the opportunity for private consultation with my clients while they have 

been detained awaiting a non-refoulement interview.” Cargioli Decl. ¶ 26.  

Therefore, this “action concerns a single policy applicable to the entire class 

that (if unlawful) subjects class members to” inappropriate denial of access to 

counsel. Rivera, 307 F.R.D. at 551 (parentheses in original). This case satisfies 

Rule 23(a)(2) because “members of [the] putative class seek uniform injunctive or 

declaratory relief from policies or practices that are generally applicable to the class 

as a whole.” Parsons, 754 F.3d at 688. In other words, the class should be certified 

because Plaintiffs seek “a single injunction or declaratory judgment [that] would 

provide relief to each member of the class.” Id.; see also Rodriguez, 591 F.3d at 

1126 (certifying class of immigrant detainees under Rule 23(b)(2) where “relief 

from a single practice is requested by all class members”). 

CONCLUSION 

For the reasons above, Plaintiffs respectfully request that the Court grant 

their motion for class certification. 

 

// 

// 

// 

// 
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       Respectfully submitted,  

 
DATED: November 5, 2019 ACLU FOUNDATION OF SAN 

DIEGO & IMPERIAL COUNTIES  
 

       s/ Jonathan Markovitz__ 
       JONATHAN MARKOVITZ 
       MONIKA Y. LANGARICA 
       BARDIS VAKILI 
       DAVID LOY 
       Attorneys for Plaintiffs-Petitioners 
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I, Monika Y. Langarica, hereby declare as follows:  

1. I am an attorney licensed to practice in California and before this Court. 

I am a Staff Attorney with the ACLU Foundation of San Diego & Imperial Counties 

and counsel of record for Plaintiff-Petitioners. I have personal knowledge of the facts 

set forth below and if called to testify, I could and would do so competently. 

2. Prior to my current position, I worked as a supervising attorney with the 

American Bar Association’s Immigration Justice Project in San Diego, where I 

provided pro bono and court-appointed representation to individuals detained for 

removal proceedings in the Otay Mesa Detention Center, Imperial Regional 

Detention Facility, and Adelanto Detention Facility. 

3. In my career, I have represented, assisted, and supervised others in 

representing and assisting hundreds of immigrants in removal proceedings and 

procedures before the U.S. Citizenship & Immigration Service (“USCIS”) asylum 

office, including credible fear interviews and reasonable fear interviews. In my 

experience, after individuals undergo credible fear interviews and reasonable fear 

interviews, they are given documents memorializing the interviews, asylum officers’ 

analyses, and the results of the interviews. Attached hereto as Exhibit 1 are redacted 

true and correct copies of documents titled “Record of Determination/Reasonable 

Fear Worksheet” and “Reasonable Fear Determination Checklist And Written 

Analysis” (collectively “RFI Worksheets”) pertaining to an individual I previously 

represented. They are redacted only to conceal information specific to my former 

client, whose individual circumstances are not relevant. 

4. Attached hereto as Exhibit 2 are redacted true and correct photographic 

copies of a redacted four-page document titled “Migrant Protection Protocols (MPP) 

Assessment Worksheet.” They are redacted only to conceal information specific to 

the applicant, whose individual circumstances are not relevant. Although I do not 

know to whom this particular worksheet pertains, I believe that this general 

worksheet or something substantially similar has been used internally by USCIS 
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 3.    

 

asylum officers to process non-refoulement interviews under the so-called Migrant 

Protection Protocols.  

5. On August 23, 2019, I attended a meeting between representatives of 

the Border Patrol San Diego Sector, including then-Interim Sector Chief Harrison, 

and various representatives from community-based organizations. At that meeting, 

representatives of the Border Patrol San Diego Sector confirmed there is no 

possibility for individuals detained in Border Patrol custody in the San Diego Sector 

to make confidential phone calls to their lawyers. The representatives of the Border 

Patrol San Diego Sector also confirmed any calls that individuals do make must be 

made collect. 

6. On October 24, 2019, I accessed the Transaction Records Access 

Clearinghouse (“TRAC”) MPP data query tool located at 

https://trac.syr.edu/phptools/immigration/mpp/. According to its website, TRAC is 

a “data gathering, data research and data distribution organization at Syracuse 

University” that analyzes and reports on data obtained from the federal government 

through the Freedom of Information Act. See “Transaction Records Access Clearing 

House: About Us.” https://trac.syr.edu/aboutTRACgeneral.html.   

7. The TRAC MPP query tool allows users to filter the data to ascertain 

the total number of people subject to MPP by “Hearing Location.” The tool lists 

“MPP Court San Ysidro Port,” “MPP Court Calexico Port,” “San Diego, California,” 

and “Otay Mesa Detention Center,” among others, as distinct “Hearing Location[s].” 

Because cases of individuals currently in MPP along the California-Mexico border 

are being heard exclusively before the San Diego Immigration Court, and because it 

is well known there currently are no immigration courts at the San Ysidro Port or the 

Calexico Port, I surmise that these four “Hearing Location[s]” all refer to MPP cases 

being processed at the San Diego immigration court. I therefore added the number of 

MPP cases before each of those four distinct locations, which amounted to 12,719. I 

believe this number accurately reflects the number of individuals subject to MPP 
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 4.    

 

along the California-Mexico border whose cases are heard before the San Diego 

Immigration Court as of October 24, 2019, as recorded by TRAC. 

8. The tool allows users to further filter to ascertain the number of people 

subject to MPP at particular “Hearing Location[s]” who are represented by counsel. 

Using the same four hearing locations, I filtered through the data to ascertain the 

number of people subject to MPP whose cases are before the San Diego Immigration 

Court and who are represented by counsel. I added the total number of people before 

“MPP Court San Ysidro Port,” “MPP Court Calexico Port,” “San Diego, California,” 

and “Otay Mesa Detention Center,” who are represented by counsel, which amounted 

to 380. I believe this number accurately reflects the number of individuals subject to 

MPP along the California-Mexico border whose cases are heard before the San Diego 

Immigration Court and who are represented by counsel as of October 24, 2019, as 

recorded by TRAC. 

9. Attached hereto as Exhibit 3 is a true and correct copy of the Declaration 

of Plaintiff-Petitioner C , referred to in this case by 

pseudonym Cristian Doe, dated October 18, 2019, with certified English Translation. 

10. Attached hereto as Exhibit 4 is a true and correct copy of the Declaration 

of Plaintiff-Petitioner D , referred to in this case by pseudonym 

Diana Doe, dated October 18, 2019, with certified English Translation. 

11. Attached hereto as Exhibit 5 is a true and correct copy of the Declaration 

of L  J  C , referred to in this case by initials L.J.C., dated October 17, 2019, 

with certified English Translation. 

12. Attached hereto as Exhibit 6 is a true and correct copy of the Declaration 

of J  C  C  M , referred to in this case by initials J.C.C.M., dated 

September 30, 2019, with certified English Translation. 

13. Attached hereto as Exhibit 7 is a true and correct copy of the Declaration 

of A  L  O  V , referred to in this case by initials A.L.O.V., dated October 

09, 2019, with certified English Translation. 
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 5.    

 

14. Attached hereto as Exhibit 8 is a true and correct copy of the Declaration 

of A  V  D , referred to in this case by initials A.V.D., dated October 

18, 2019, with certified English Translation. 

15. Attached hereto as Exhibit 9 is a true and correct copy of the Declaration 

of J  Z  V  C , referred to in this case by initials J.Z.V.C., dated 

October 18, 2019, with certified English Translation. 

16. Attached hereto as Exhibit 10 is a true and correct copy of the 

Declaration of Attorney Luis Gonzalez, dated October 24, 2019. 

17. Attached hereto as Exhibit 11 is a true and correct copy of the 

Declaration of Attorney Leah Chavarria, dated October 28, 2019. 

18. Attached hereto as Exhibit 12 is a true and correct copy of the 

Declaration of Attorney Vanessa Dojaquez-Torres, dated October 23, 2019. 

19. Attached hereto as Exhibit 13 is a true and correct copy of the 

Declaration of Attorney Margaret Cargioli, dated October 22, 2019. 

20. Attached hereto as Exhibit 14 is a true and correct copy of the 

Declaration of Attorney Siobhan Marie Waldron, dated October 21, 2019. 

21. Attached hereto as Exhibit 15 is a true and correct copy of the 

Declaration of Attorney Lisa Knox, dated October 25, 2019. 

22. Attached hereto as Exhibit 16 is a true and correct copy of the 

Declaration of Attorney Dorien Ediger-Seto, dated October 28, 2019. 

23. Attached hereto as Exhibit 17 is a true and correct copy of the 

Declaration of Attorney Stephanie Blumberg dated November 5, 2019. 

24. Attached hereto as Exhibit 18 is a true and correct copy of the 

Declaration of Attorney Ryan Stitt, dated November 4, 2019. 

 

I declare under penalty of perjury of the laws of the State of California and the United 

States that the foregoing statements are true and correct.   
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 6.    

 

Executed this 5th day of November 2019 in San Diego, California. 
 

/s Monika Y. Langarica  
Monika Y. Langarica 
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37. I worry that without Stephanie at the interview with us, we will not be 

able to communicate our fear. I would like to have her there so she can explain ifwe 

do not know the questions and she could help us better explain our fear. I fear that 

my family will not pass the interview and that we will again be obligated to return to 

Mexico, where our lives are in danger. 

38. I would like for my family's identity to remain private. If it was publicly 

known who we are it could be very dangerous for us. No one in Guatemala knows 

that we are in Tijuana. People know that we left for the U.S., but that is the extent of 

it. I fear that if our names were made public, the cartels we escaped from could send 

for someone to kill me and my family. 

I declare under penalty of perjury of the laws of the United States of America that 

the foregoing is true and correct. 

Signed this October 24 , 2019 in San Diego, California. 

7.
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46. I understand that at our next court we can ask for another fear of return 

to Mexico interview. 

4 7. I worry that without Stephanie at the interview with us, we will not be 

able to communicate our fear in a way that the officers want or that we will not know 

what to say so that they will understand what we have suffered here in Mexico. I 

would like to have her there to control my nerves, get the necessary information, and 

to explain if we do not understand the questions. I fear that my family will not pass 

the interview and we will be forced to return to Mexico where our lives are in danger. 

48. I would like to maintain my family's identity private. I worry that, if our 

names were revealed, it could affect our immigration case. All I want is for my family 

to go through our immigration proceedings without interference and from a place 

where we feel safe. 

I declare under penalty of perjury of the laws of the United States of America that 

the foregoing is true and correct. 

Signed this October 24, 2019 in San Diego, California. 

8.
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 1.    

 

DECLARATION OF L  C  

I, L  C , declare the following:  

1.  I have personal knowledge of the facts set forth below and if called to 

testify, I could and would do so competently. 

2.  My name is L  J  C . I was born on January 6, 1983 in 

Honduras. I am requesting asylum. I am currently under the Migrant Protection 

Protocol (or MPP) program and am forced to stay in Tijuana as I go through my 

immigration proceedings.  

3.  On or about May 9, 2019, I, along with my 10-year-old son, sister, 

cousins and their children were arrested by immigration officers in the United States. 

We immediately requested protection in the form of asylum. 

4.  We were taken to a Border Patrol Station where my son and I were 

processed separately from the rest of my family. On our third day detained, two 

Border Patrol officers asked many questions about why I had left Honduras and what 

my intentions were when coming to the United States. They asked me about my 

family in Honduras. I mentioned to the officers about my other children who had 

stayed behind. An officer told me that I was a horrible mother, that I had saved my 

10-year-old son who came with me, but that I had left the others to face death on their 

own. 

5.  After their questions the officers asked me to sign several documents. 

These documents were in English, therefore I do not know what they said. The Border 

Patrol officers told me that I had to sign, and I eventually did. 

6.  They interviewed me the next day and asked the same questions. I tried 

to explain that I had been a victim of rape and a kidnapping while I was in Chiapas, 

Mexico. Again and again the officers asked for details. I did not know what more 

information I could give them. I asked, "Do you want me to explain how someone is 

raped?" 
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 2.    

 

 7.  After the interview I was returned to the holding cell. Our cell was full 

of people. In order to use the restroom, which was on the opposite side of the cell, I 

had to step on other people’s mattresses. Many of those in the cell with us were very 

sick.  

8.  The situation was so serious that my son got head lice. We were so 

crammed in the cell that it was inevitable. During the 7 or 8 days that we were 

detained we were only allowed to shower once, without a change of clothes. They 

forced us to wear the same clothes we had on when we entered the country. 

9.  For each meal we were given a burrito, a cookie and juice. My son could 

no longer stand the food after a few days and stopped eating. He suffered from a 

stomachache.  

10.  On our seventh or eighth day in detention, Border Patrol officers entered 

our cell and called me by name. They never explained where they were taking me. 

All they told me was that my son and I were going to have a court day on August 6, 

2019 and sent us back to Tijuana.   

11.  I tried to get a lawyer in Tijuana by calling several legal service 

providers. A day before my hearing I received a call from lawyer, Luis Gonzalez, 

who told me he could represent me. 

12.  The noon of August 6, 2019, I had my first hearing. In order to arrive 

on time, I had to be at the San Ysidro Port of Entry before 9 in the morning.  I could 

not sleep the night before my hearing. I woke up at 6 in the morning to get my son 

and I ready. When we arrived at the Port of Entry, the immigration officials reviewed 

our documents and our belongings. We were in a large warehouse with many people, 

who were apparently going through the same process as us. They gave everyone a 

sandwich and a bottled water. We waited a long time at the Port of Entry before 

boarding a bus with covered windows. From there that they took us to court.  

13.  Once in court, we were taken to a waiting room before being allowed in 

the hearing. That's where I first met the lawyer, Luis Gonzalez. We were only able 
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 3.    

 

to speak for a few minutes before entering the hearing. Luis explained what would 

happen in court. There were about 40 other individuals sitting or standing nearby, 

these included people like us awaiting their hearing, immigration officers and 

security guards. It worried me that they could hear our conversation. There were 

many children making noise, including my son who was hungry, sleepy and could 

not stop biting his nails due to anxiety. I was very distracted by everything going on 

around me. 

14.  Our hearing with the immigration judge was brief.  My lawyer explained 

my fear of returning to Mexico. When we were finished, I was sent back to the 

waiting room. My lawyer and I were able to talk a little more this time, although we 

still did not have any privacy.  

15.  After court we were sent back to the Port of Entry to collect our 

belongings before being transported to the Chula Vista Border Patrol Station. We 

were held in a small, dirty, cold cell. There was a toilet and a sink connected from 

where we could drink water from if we got thirsty. We slept on the floor; we weren’t 

given a toothbrush nor were we allowed to shower.  

16.  On our second day detained, officers took my son and I to another place 

within the building for interrogation. Outside, I saw two identical posters against the 

wall, one was in English and the other in Spanish. It said I had the right to call my 

family or my lawyer at least once a day. Two immigration officers interrogated us, 

first myself and then my son separately. They asked me why I had left Honduras and 

when I had reached the border.  I answered their questions and then I asked about the 

poster on the wall. I told them that I had a lawyer and I wished to speak with him.  

An officer shouted at me: "I don’t give a fuck! Who do you think you are to be able 

to call your lawyer?" I did not answer. They took us back to our cell where I started 

to cry. My son saw that I was upset and told me “Mom, I'll make you a deal, I'll stop 

biting my nails if you stop crying. " 
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4. 

17. On our third day of being detained, the officers took me to a small room 

where I was interviewed by phone. There were two officers on the line, one asked 

me questions in English and the other one translated. Again, I told these officers that 

I had a lawyer and that I would like to speak with him. The officers told me that was 

not allowed. They asked about what had happened to me in Mexico. I tried to give a 

lot of details, but they repeatedly interrupted me. This was a very difficult 

conversation for me. When I talk about what I lived through in Mexico, it is hard for 

me not to get emotional and the fact that they kept interrupting me only made it worse. 

If my lawyer had been present, he would have made sure my whole story was heard. 

18. The day after the interview they made me sign documents I did not 

understand.  I would have liked to have spoken to my lawyer and asked him to explain 

these to me. We were returned to Tijuana later that day. We were detained at the 

Border Patrol Station for four days for the interview.  During that time, I was never 

allowed to contact my lawyer. My various attempts to use the phone were denied. 

19. Our next court date is scheduled for October 17, 2019. I'm still afraid of 

being here in Mexico.  

I declare under penalty of perjury of the laws of the United States of America that 

the foregoing is true and correct.  

Signed this October 17, 2019 in San Diego, California. 

_____________________________________ 

L  J  C
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 1.    

 

DECLARATION OF J  C  C  M  

I, J  C  C  M , declare the following:  

1.  I have personal knowledge of the facts set forth below and if called upon 

to testify, I could and would do so competently. 

2.  My name is J  C  C  M . I was born on January 20, 1991 

in Honduras. I am seeking asylum. I am currently in the Migrant Protection Protocol 

program (MPP) and am required to stay in Tijuana while I go through my 

immigration proceedings.  

3.  On or about March 31, 2019, I was arrested by United States 

immigration officials near Tijuana, along with my pregnant partner and her 3-year-

old daughter, who I’ve raised and consider my own. We immediately requested 

protection in the form of asylum.  

4.  We were detained by Border Patrol agents when we crossed. My partner 

and our daughter were processed separately and were allowed to enter the United 

States to request asylum. I was sent back to Tijuana to await my first hearing. 

5.  I tried to find an attorney who could take my case but did not succeed. 

On or about May 9, 2019, I had my first court hearing which was scheduled at noon.  

In order to arrive on time, I had to show up at the San Ysidro Port of Entry before 9 

in the morning.  

6.   I left the church where I was staying at, around 8 in the morning, I had 

no idea what to expect. I wasn’t given much instruction when I was released from 

Border Patrol custody. I knew I had to show up at the Port of Entry but had no idea 

where or what to expect. The whole process was very confusing.  

7.  Once at the Port of Entry, I was registered and processed to await court.  

I waited in a large warehouse along with about 80 other individuals. Everyone 

seemed to be anxious, I was also anxious. At court, I did not know what to expect. 

The hearing was brief and after court I was immediately sent back to Tijuana. My 

next court hearing was scheduled for June 27, 2019 at noon. 
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 2.    

 

8. While in Tijuana, I kept looking for a lawyer, but the legal providers 

said I had to be in the United States in order for them to take my case. I was finally 

able to contact a lawyer who could possibly represent me a week or so before my 

June 27th court date. Due to the fact that I was in Tijuana and my lawyer was in San 

Diego, we were unable to meet before my court date.  

9.  I arrived at the San Ysidro Port of Entry before 9 in the morning on June 

27, 2019.  In court I met and retained a lawyer, Leah Chavarria, who works for the 

same organization as the attorney with whom I had spoken to. The lawyer asked the 

judge for additional time to review my case and explained my fear of returning to 

Tijuana. 

10.  Previously in Tapachula, when my family first arrived in Mexico, my 

partner and I were pursued by Honduran gang members. While in Tijuana, those 

same gang members started sending me threatening messages. They told me that they 

knew I was in Tijuana and that they were going to kill me. They also told me that 

they were aware that my partner was in the United States. Before I met Leah 

Chavarria, I did not know how or when to express my fear of these threats.  

11.  After the June 27th hearing, I was not immediately sent back to Tijuana.  

They returned me to the San Ysidro Port of Entry and then transported me to a nearby 

Border Patrol station. I was detained in a cold and confined holding cell along with  

approximately 90 others. Inside, there was a toilet and a sink that was exposed for all 

to see. We were so crammed that I could not get to the restroom, which was on the 

other side of the cell, without stepping on someone's mat. I tried climbing onto the 

metal benches in order to avoid stepping on someone. It was here when I first tried 

to call my lawyer. There was a public telephone located in the cell. I tried calling 

once or twice that same day after court. The phone rang and rang until eventually it 

informed me that it could not connect me to the number I had dialed. 

12.  On the following morning, June 28, 2019, I was transferred to a different 

cell. It was also very cold, and although smaller, we were just as crowded. There 
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 3.    

 

were about 50 others in the cell. Here there was also a public telephone on the wall.  

Again, I tried to call the lawyers but was unsuccessful. Others were able to call collect 

to get in touch with their loved ones. These calls were not private. You could hear 

everyone's entire phone conversation because we were all standing so close together. 

However, many did not even try calling their relatives due to lack of funds.  

13.  Around 11:30 in the morning or 12 in the afternoon, on June 28, 2019, 

the agents took me to a small room within the station, where I was interviewed via 

phone by 2 officers. One asked me questions in English and the other one translated. 

The officers never asked if I wished to have my lawyer present. I did not know if my 

lawyer was allowed to be present. They asked me how much time I had spent in 

Mexico and about my fear of being in Mexico. I answered as best I could, but the 

interview was very confusing. I do not think the officers understood me, yet they did 

not allow me to give additional information or details. 

14.  After my interview, I was sent back to a crowded cell and again tried to 

contact my lawyer by phone but was unsuccessful. In the early hours of June 29, 

2019, at around 1 or 2 in the morning, Border Patrol agents entered the cell, woke me 

up and made me sign documents related to my return to Tijuana. They did not explain 

anything to me regarding my interview nor the reason why they were sending me 

back. Later that day I kept trying to get in touch with my lawyer. I was so nervous 

that I also tried calling other lawyers on the list that immigration officials had given 

me. I had the same result. The phone rang and eventually notified me that my call 

could not be connected. It didn’t seem the phones were working. I called around 6 or 

7 times a day, every day, until I was sent back to Mexico two days later. I was unable 

to reach anyone.  

15.  On or about July 1, 2019, I was sent back to Tijuana.  During the entire 

time I was detained, I was unable to contact my attorney or anyone else. 

16.  My next court date was on August 13, 2019 at 12:30 p.m. I showed up 

at the Port of Entry before 8 in the morning as I had done the previous two times.  In 
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4. 

the courtroom, my lawyer asked the judge to grant me bond. The judge granted me a 

$1,500 bond. After my court hearing, they took me back to the Port of Entry and 

detained me in a holding cell along with other individuals. Later that night, after the 

bond was paid, I was released at the Port of Entry.  

17. I am currently with my partner who is 8 months pregnant. I will be by 

her side when she gives birth to our baby.  

I declare under penalty of perjury of the laws of the United States that the foregoing 

is true and correct. 

Signed this September 30, 2019 in Norcross, Georgia. 

_____________________________________ 

J  C  C  M
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 1.    

 

DECLARATION OF A  L  O  V  

I, A  L  O  V , declare the following:  

1. I have personal knowledge of the facts set forth below and, if called to 

testify, I could and would do so competently.  

2.  My name is A  L  O  V . I was born on June 6, 1986 in 

Honduras. I am seeking asylum. Currently, my fourteen-year-old daughter, my 

husband and I are subject to the Migrant Protection Protocol (or MPP) program. We 

are obligated to remain in Tijuana while we go through our immigration proceedings. 

We do not have a lawyer representing us in our immigration proceedings. 

3.  We have a lot of fear to return to Mexico. My husband, my daughter and 

I fled Honduras after being threatened at gunpoint by MS-13 gang members. Many 

of the same gangs from Honduras are also present here in Tijuana. We see the letters 

"MS" graffitied on the walls of the streets and we have run into Honduran gang 

members here in the city. There was a confrontation between the Mexican Navy and 

MS gang members close to where we are staying here in Tijuana. When we heard 

bullets and people running, my daughter and I hid in the bathroom of the house and 

my husband hid behind some furniture. Someone banged on the door really hard and 

tried to enter. We do not know who knocked. We are afraid of being found by MS 

gang members and getting threatened by them the way they did in Honduras. We are 

now again forced to face the gang here in Tijuana. 

4.  Around May 11, my fourteen-year-old daughter, my husband Jorge and 

I were arrested by US immigration officers. We immediately requested protection in 

the form of asylum.  

5.  We were taken to the Chula Vista Border Patrol Station where we were 

detained for a total of 7 days. They separated my daughter and I from my husband. 

We were not allowed to speak during the entire time we were there.  

6.  The cell where we were at was small and cold. There were many people. 

We were never allowed to shower or even change our clothes. We did not have 

Case 3:19-cv-02119-DMS-AGS   Document 3-2   Filed 11/05/19   PageID.378   Page 80 of 201



 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 2.    

 

toothpaste or soap. I asked to speak with family so they would know where I was. I 

asked the officers several times for a call and they told me it was not necessary to 

talk to my family. I was not given even one phone call. 

7.  When we arrived at the holding cell, my daughter became very ill. She 

suffers from anxiety and nervousness. Being confined to a place so small and 

crowded only made her condition worse. She started having a stomachache and 

vomiting. An immigration officer asked my daughter if she had "a surprise in her 

stomach." I understood this to mean that he was asking my fourteen-year-old girl if 

she was pregnant.  

8.  She was taken to the hospital and was examined by a doctor. The doctor 

prescribed medication for the pain. We were taken back to the holding cell. When we 

returned to the holding cell my daughter asked for fluids with electrolites and easy to 

digest food. The officers replied by saying this wasn’t a “fucking hotel, we’re the 

ones in charge here, you knew how it was going to be here, if you do not like it then 

you should not have come." 

9.  During the seven days that we were detained, immigration officers never 

asked me about my fear of returning to Mexico. They said that we Hondurans were 

cockroaches coming to dirty-up the country. They accused us of coming with a coyote 

or by caravan, but they never asked us about our fear of returning to Mexico.  

10.  On our fourth day detained, Border Patrol officers informed us that we 

were going to be returned to Mexico. They forced us to sign documents. When I 

refused to sign, one of the officers told me, "Whether you like it or not, you are going 

to sign, even if I have to sign it for you." In the end I did sign. Without further 

explanation they told me that my first court date would be on July 29, 2019, we were 

then sent back to Tijuana. 

11.  In Tijuana, my husband and I tried to get a lawyer by calling several 

legal service providers. None of them could help us. After several calls and inquiries, 

we gave up and decided to represent ourselves. In Tijuana, we have participated in 
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 3.    

 

several workshops that support migrants seeking asylum. We have coordinated with 

relatives in the USA with letters of support and with English translations for court. I 

feel that we carry our own fate in our hands. It is difficult to find our way through 

this because we do not know the laws of the USA and we are unaware if what we are 

doing is right, wrong or if it works against us.  

12.  I worry a lot about my daughter in Tijuana, about the violence and 

insecurity. We lived in Mexicali for some time because we did not feel safe living in 

Tijuana. But no one can escape the violence. 

13.  On July 29 we had our first hearing before the judge. In order to arrive 

on time, we had to be present at the Port of Entry at 9 in the morning. We did not 

know where to go or how to enter. Other migrants told us where to go. Without that 

support I do not think we would have known how to get there. The first court hearing 

was brief, and the judge asked us if we were afraid to return to Mexico. The three of 

us said yes. We did not know we would be returned to the holding cell. No one had 

explained that to us.  

14.  We were returned to Port of Entry to collect our belongings, before 

being transferred to the Chula Vista Border Patrol Station, where we had been 

detained the first time. When my daughter realized where we were going, she 

panicked, she could not control her anxiety and I had to calm her down.  She was not 

well emotionally. I worried a lot about her, if she would be able to endure being 

detained again. Had I known that stating our fear at court would send us back to the 

holding cell, I could have emotionally prepared my daughter to prevent her from 

stress.  

15.  When we arrived at the holding cell we were again separated from my 

husband. We had been detained for a day before we had our telephone interview with 

two asylum officers. One translated everything and the other asked us questions. The 

3 of us were interviewed together in the same room, my husband first, then me and 

finally my daughter. We did not know how to answer their questions, we tried to 
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4. 

explain everything that had happened to us in Mexico, but I do not know if they were 

satisfied with our answers. This whole process has been very difficult, I would have 

liked to have had a lawyer who could have explained the immigration process to me. 

The next day they returned us to Mexico without any explanation.  

16. Upon leaving the detention center, my husband told me that a Honduran 

man had talked to him when they were in the holding cell. He asked my husband 

what part of Honduras he was from and if he knew a gang member that went by the 

name of “the panda." This man had several gang tattoos and identified himself as a 

gang member to my husband. It served as another reminder that we are not safe in 

Mexico. We fear that we will meet others from that same gang who will  find out 

why we are here in Tijuana. 

17. We have had several court dates since then. Our last court date is on 

October 9th. I still feel nervous. I feel that my family’s entire safety and stability lies 

in the judge’s hands. I don’t see a way out of this situation.  

I declare under penalty of perjury of the laws of the United States of America that 

the foregoing is true and correct.  

Signed this October 9, 2019 in San Diego, California.    

____________________________________ 

A  L  O  V  
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CERTIFICATE OF TRANSLATION 

I, Haidee Castro. am competent to translate from Span ish into English. and certify that the translation of 
the declaration of Allll�are true and accurate to the best of my abilities. 

Signature 

Haidee Castro 
Printed Name 

Native Interpreting 
1455 Frazee Road, Suite 500 
San Diego, CA 92108 
(619) 930-5734

10/14/2019 

Date 

5.
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DECLARACION DE A  L  O V  

Yo, A  L  O  V , declaro lo siguiente: 

1. Tengo conocimiento personal de los hechos establecidos a continuaci6n

y, si me llamaran para testificar, podria hacerlo y lo haria de manera competente. 

2. Mi nombre es A  L  O  V . Naci el 6 de junio del 1986 en

Honduras. Estoy solicitando el asilo. Actualmente estoy sujeta al programa de 

Regreso a Mexico (o MPP por sus siglas en ingles) junta con mi hija de catorce afios 

y mi esposo. Estamos obligados a permanecer en Tijuana mientras se llevan a cabo 

nuestros procedimientos de inmigraci6n. No tenemos abogado que nos represente en 

nuestros procedimientos de inmigraci6n. 

3. Tenemos bastante temor de regresar a Mexico. Mi esposo, hija y yo

huimos de Honduras despues de ser amenazados a punta de pistola por pandilleros 

de la mara MS-13. Muchas de las mismas pandillas de Honduras estan presente aqui 

en Tijuana. Vemos las letras "MS" pintadas sobre las paredes en las calles y nos 

hemos encontrado con pandilleros de Honduras aqui en la ciudad. Cerca de donde 

nos estamos quedando aqui en Tijuana hubo un enfrentamiento entre la Marina 

Mexicana y pandilleros de MS. Cuando oimos la gente corriendo y balas, mi hija y 

yo nos escondimos en el bafio de la casa. Mi esposo se escondi6 detras de un mueble. 

Alguien nos toco la puerta demasiado fuerte y rapidamente e intentaron entrar a la 

casa. No sabemos quien toco. Tememos ser encontrados por pandilleros de la MS y 

que nos amenacen como lo hicieron en Honduras. Hoy nos vemos obligados a 

enfrentar a la pandilla de nuevo aqui en Tijuana. 

4. Alrededor del 11 de mayo, mi hija de catorce afios, mi esposo Jorge y

yo fuimos arrestados por oficiales de inmigraci6n estadounidenses. Inmediatamente 

solicitamos protecci6n en la forma de asilo. 

5. Nos llevaron a la estaci6n de Chula Vista de la Patrulla Fronteriza donde

estuvimos detenidos por 7 dias en total. Me separaron a mi hija y a  mi de mi esposo. 

1.
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for me. During the interview, I was handcuffed, and I felt that the officer over the 

phone did not understand what I was saying and did not want to hear my explanations. 

They did not allow Margaret to be present over the phone for the interview. I would 

have liked for Margaret to be present for the interview. 

28. Again, my daughter got sick while in custody. She had the same 

symptoms as the first time. She suffered from a fever, a cold, and bone aches. We 

were detained for two or three days for the interview, before being returned to 

Mexico. Just like the last time, they did not tell me why we were being returned to 

Tijuana. 

29. During each interview, I always tell the truth and try to explain my fear 

of being in Mexico, but the truth is that I do not know exactly what I need to say for 

the officers to understand the danger my family is experiencing in Mexico. I feel like 

Margaret would be able to really help me during the interview because I have seen 

how she understands and can explain my case during my hearings before the judge. 

30. My children and I still live in fear of being in Mexico. I worry about my 

children being kidnapped or that something could happen to them. My next hearing 

is scheduled for November 21, 2019. 

31. I would like my identity to remain private. I worry if my name were 

made public it could affect my immigration case and compromise my safety in 

Tijuana. 

I declare under penalty of perjury under the laws of the United States that the above 

is true and correct. 

Signed this 18 of October, 2019 in Tijuana, Baja California, Mexico. 

Alll�D-

6.
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28. My next hearing is scheduled for December 12, 2019 at 8:30 in the 

morning. I am still afraid of being in Mexico. 

29. I would like my identity to remain private. I worry that if my name was 

made public it could affect my immigration case and compromise my safety in 

Tijuana. 

I declare under penalty of perjury under the laws of the United States that the 

foregoing is correct and true. 

Signed this 18 of October of 2019 in Tijuana, Baja California, Mexico. 

6.
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Declaro bajo pena de perjuicio bajo las leyes de los Estados Unidos de America que 

lo anterior es correcto y verdadero. 

Firmado este _lj_ de octubre del 2019 en Tijuana, Baja California, Mexico. 

7.
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   0    DECLARATION OF SIOBHAN M. WALDRON   
 

 
DECLARATION OF SIOBHAN MARIE WALDRON 

I, Siobhan Marie Waldron, hereby declare as follows:  

1. I have personal knowledge of the facts set forth below, and if called to testify 

to the same, I could and would do so competently. 

2. I am a Managing Attorney at Immigrant Legal Defense in Oakland, 

California. I recently co-founded Immigrant Legal Defense with six other 

attorneys, and have worked there since August 26, 2019.  In that capacity, I 

represent individuals pro bono in removal proceedings, including detained 

individuals and individuals in the “Migrant Protection Protocols” (“MPP”) or 

“Remain in Mexico” program.  

3. I have over seven years of experience working on immigration and human 

rights issues. I specialize in detained removal defense.  Since 2014, I have 

served as appointed counsel for detained respondents who have been found 

incompetent to represent themselves due to severe and persistent mental 

health issues.  Prior to co-founding Immigrant Legal Defense, I was 

Managing Attorney of the detention program at Centro Legal de la Raza in 

Oakland, California.  There, I managed and supervised monthly visits to 

detention centers and primarily represented and provided pro se assistance to 

individuals in ICE custody.   

4. I currently represent 4 individuals pro bono who have been required to go 

through, or are currently going through, the “Migrant Protection Protocols” 

(“MPP”) or “Remain in Mexico” program in San Diego immigration court.  

5. Of those, one has sought a non-refoulement hearing based on a fear of return 

to Mexico.  Despite informing officers of her fear to return to Mexico during 

her initial screening by the Department of Homeland Security (“DHS”) on 

September 18-19, 2019, she was not given a non-refoulement interview, and 

instead was placed into MPP, forced to return to Mexico, and provided a 
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paper that informed her to return to the border and present at the San Ysidro 

port of entry on October 3, 2019 for her first immigration court hearing. 

6. On September 23, 2019, I presented with my client at the San Ysidro, 

California port of entry and my client and I requested that she receive a non-

refoulement interview immediately.  She was allowed into the United States 

by DHS officials at the border.  My client had my phone number and we had 

planned for her to contact me immediately upon release from DHS custody. 

7. I did not hear anything from my client after she was taken into custody on 

September 23, 2019 and on the morning of September 24, 2019, I contacted 

U.S. Customs and Border Protection at the San Ysidro, California port of 

entry by calling (619) 690-8888. It was extremely difficult to obtain 

information from Customs and Border Protection (“CBP”) officials.  

Initially, the CBP officials at the port of entry insisted that I was calling the 

wrong agency, and that I needed to call the officers “in green uniforms” who 

are referred to as “Customs and Border Patrol.” I insisted that I last saw her 

with CBP officials at the port of entry in blue uniforms and asked them to 

please explain why I would need to speak to “Customs and Border Patrol.”  

A coherent explanation was not provided, and my phone call was transferred 

and the official(s) I spoke to informed me that I needed to call the port of 

entry. 

8. I called the port of entry back, and despite providing an A number and name 

for  my client, I was informed that she was not in CBP custody, and that she 

hadn’t passed her non-refoulement interview.  I insisted on being provided 

information about when and where she was released back into Mexico, since 

I still had not heard from her.   

9. After various phone calls, I was informed that my client actually was in their 

custody at the port of entry, had not passed the non-refoulement interview, 

and would be returned to Mexico.  I asked for information about when and 
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where she would be released back into Mexico, and I was told I would 

receive a call back.  I never received a call back.  Eventually, at 9:28 a.m. on 

September 25, 2019, my client contacted me and told me she was just 

released into Tijuana.   

10. My client informed me she was held in the hielera and the interview was 

conducted on September 23, 2019 via telephone.  She was never informed of 

the decision of the Asylum Office after her non-refoulement interview, nor 

was she given any piece of paper concerning the decision.  Upon release back 

into Mexico on September 25, 2019, she was only provided a sheet of paper 

informing her to report back to the San Ysidro port of entry on October 3, 

2019 for her next hearing.  

11. On October 3, 2019, my client presented herself at the San Ysidro port of 

entry for her master calendar hearing that afternoon.  I emailed the following 

email addresses, with signed G-28s, requesting a non-refoulement interview 

on my client’s behalf:  jason.b.aguilar@ice.dhs.gov (Chief Counsel, Office of 

the Principal Legal Advisor, San Diego, Immigration and Customs 

Enforcement; snd.duty.attorney@ice.dhs.gov (Duty Attorney for Office of 

the Principal Legal Advisor, San Diego, Immigration and Customs 

Enforcement); sysaeu@cbp.dhs.gov (Customs and Border Protection 

Admissibility Enforcement Unit email address for San Ysidro port of entry), 

mariza.marin@cbp.dhs.gov (CBP Watch Commander at San Ysidro port of 

entry); zar-mpp@uscis.dhs.gov (Los Angeles Asylum Office email address 

for MPP-specific inquiries); Losangelesasylum@uscis.dhs.gov (Los Angeles 

Asylum Office email address).   

12. Mr. Jason Aguilar responded to the email, copying the local ICE OCC San 

Diego Duty Attorney email address (above) stating, “Please be sure to raise 

this issue in front of the IJ when you appear this afternoon.  That will ensure 

the interview takes place.”  
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13. I responded and informed him that I did not have Form EOIR-28 on file and 

would not be appearing.  I explained that because my client had requested a 

nonrefoulement interview, DHS was obligated to ensure that the interview 

took place, and that there is no requirement to raise the issue in front of the 

Immigration Judge.   

14.  Despite being on clear notice of my client’s fear of return to Mexico, my 

client was returned to Tijuana the same day without being given a non-

refoulement interview.  Nobody else responded to my emails.   

15. On October 3, 2019, I had not entered Form EOIR-28 and was unable to 

attend her hearing.   

16. Overall,  in my experience, the Department of Homeland Security places 

individuals into the MPP program and forces them to return to Mexico after 

an initial screening. I have never had a client tell me that, during this initial 

processing, an officer asked about whether they had a fear of return to 

Mexico.  

17. When MPP respondents report for hearings, CBP does not permit lawyers to 

accompany their clients as they are processed at the Port of Entry for their 

MPP hearings and then transported to the Immigration Court in San Diego by 

ICE ERO agents.  

18. For 1:00 p.m. hearings, MPP respondents usually arrive at the court around 

12:00 noon.  There is absolutely no ability to meet with clients in a private 

space.  I have been permitted to speak with my clients in the courtroom, 

where there are other MPP respondents present, court staff, and ICE ERO 

agents.   

19. In order to have private conversations with my client, I must travel to Mexico 

and rent housing where we can have private attorney-client meetings. I have 

irregular phone contact with my MPP clients while they are in Mexico 

because clients have limited financial means to be able to purchase cell 
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phones and service plans.  Additionally, there is unreliable cell phone service 

and access to Wifi.   

20. When meeting with clients in Mexico, we must screen clients for relief, 

prepare applications for relief, and prepare for hearings.  Because time is 

limited, I also have to advise and help prepare the client for non-refoulement 

interviews.  It is a substantial amount of information to cover, and clients 

have great difficulty absorbing, processing, and retaining the large amount of 

information. For these reasons, it is imperative to meet with clients multiple 

times to prepare them for hearings and non-refoulement interviews.  

21. Through conversations with other attorneys who represent MPP respondents 

and with pro se MPP respondents that I do not represent, I have come to learn 

that after expressing a fear in Immigration Court in San Diego, MPP 

respondents are usually transported back to the port of entry and are held 

there while they wait for a non-refoulement interview. This information is 

not provided to MPP respondents in court or their counsel by DHS officials.  

I have been present at various master calendar hearing dockets where MPP 

respondents and counsel on their behalf have expressed a fear of return to 

Mexico. 

22. After hearings in the United States, I always travel back into Mexico to await 

my clients’ release back into Mexico.  The time that MPP respondents are 

released back into Tijuana varies drastically – by hours.   

23. On one occasion, one of my clients had not been released back into Mexico, 

so a colleague and I went to inquire with CBP officials at the San Ysidro, 

California port of entry.  I provided a signed Form G-28, explained that my 

client was in the MPP program and attended his master calendar hearing 

earlier that day, but we were unable to locate him.  We asked if they could 

provide information about his current location, as he was in their custody or 

recently released from their custody.  Shockingly, an officer repeatedly asked 
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me if my client was “crazy.” When I explained that I found his questioning 

confusing and inappropriate, the CBP officer gave me contact information 

for the San Diego Police Department to make a missing persons report.  I 

again explained that he was in the U.S. pursuant to the MPP program, and in 

the custody of DHS from the moment he was taken into their custody at the 

San Ysidro port of entry.  He refused me to provide me any information 

about my client’s whereabouts or even confirm whether or not he was in 

CBP custody.  Fortunately, we were able to locate him in Mexico later.    

24. Attorneys are permitted to both participate in and confidentially consult with 

detained clients awaiting credible fear interviews (CFIs) and reasonable fear 

interviews (RFIs). I personally have attended RFIs and CFIs both via 

telephone and in person.   

25. In my experience, preparing clients for CFIs and RFIs is absolutely essential 

to help clients understand the purpose of the interview and the legal standard 

used to adjudicate their claims.  Almost every single person I have prepared 

for a CFI or RFI has solely wanted to focus on the depth and severity of the 

harm they have experienced, and has an extremely difficult time 

understanding that there are many more legally relevant facts they must 

effectively communicate to the interviewer, including, for example: the 

reason for the harm; government ability and willingness to protect; and 

internal relocation.  Even when I provide this education, many individuals 

still struggle with presenting the legally relevant facts and want to focus on 

the severity of the harm.  For this reason, it is crucially important to prepare 

for CFI and RFI interviews on more than one occasion, and shortly before the 

actual interview.  

26. In my experience, being present during CFIs and RFIs is also important 

because clients often get extremely nervous – given the high stakes of the 

interview – and do not mention all relevant facts.  Instead, they often focus 
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on one particularly traumatizing or painful part of why they fear return to 

their country. Without thorough, direct questioning by officers, lots of 

important information may be missed.  When I have been present at CFIs and 

RFIs, some officers ask if there are any questions that I believe should be 

asked, or if there are any other topics that should be covered.  If the officer 

were to not ask, I would indicate that further questioning is needed.  Also, 

many Asylum Officers allow attorneys to present oral argument as to why a 

client has established a probability or likelihood of persecution on account of 

a protected ground.  Given the extreme complexity of asylum law – including 

establishing a nexus between the harm and a protected ground – it is 

important to have someone who is able to articulate how and why the facts of 

the client’s case meet the relevant legal standard.  

27.  My client in MPP who expressed a fear of return to Mexico – who I 

described above -- was kidnapped and trafficked through Mexico based on 

her race, nationality, and membership in a particular social group.  The 

Mexican government cannot or will not protect her.  Yet she did not pass her 

non-refoulement interview, and because the government denied my 

participation in the interview, I will never know why. They might have 

applied the wrong standard or failed to elicit relevant testimony. If I had been 

present, I could have helped ensure an accurate result. Every moment of 

every day, my client fears for her life.  Horrifically, my client was once again 

victimized and assaulted last week after her September 23, 2019 non-

refoulement interview and October 3, 2019 master calendar hearing and 

while awaiting an upcoming hearing.   

28.  Even though I think my client has a strong claim for non-refoulement, I fear 

that she will once again have difficulty explaining her story given the intense 

trauma she has suffered in Mexico, and especially after having spent time in 

custody under such harsh and stressful conditions and without adequate 
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DECLARATION OF LISA KNOX 

I, Lisa Knox, hereby declare as follows:  

1. I have personal knowledge of the facts set forth below, and if called to testify 

to the same, I could and would do so competently. 

2. I am an Immigrants’ Rights Managing Attorney at Centro Legal de la Raza in 

Oakland, California.  I have worked at Centro Legal de la Raza since 2016. 

In that capacity, I am responsible for providing direct representation, and 

supervision of attorneys providing direct representation, for detained asylum 

seekers before Immigration Courts, the Board of Immigration Appeals, and 

the Ninth Circuit. I also supervise our Post-Release Accompaniment Project, 

which provides bond representation and post-release assistance to more than 

150 asylum seekers a year.  

3. I have over 8 years of experience working on immigration and human rights 

issues.  From 2016 to 2018, I served as the coordinator for the AILA 

Northern California Chapter’s Mesa Verde Pro Bono Project. In that 

capacity, I provided mentorship and support to pro bono attorneys 

representing detained asylum seekers.  Prior to my work with Centro Legal 

de la Raza, I served as a clinical instructor and staff attorney at the East Bay 

Community Law Center in Berkeley, California. There, my practice also 

focused on representing asylum seekers in their removal proceedings.  

4. I currently represent 3 individuals who have been required to go through, or 

are currently going through, the “Migrant Protection Protocols” (“MPP”) or 

“Remain in Mexico” program in San Diego immigration court. Of those, all 

have had a fear of return to Mexico, and two have sought a non-refoulement 

hearing. Both of my clients were paroled into the United States after those 

requests were made, and so did not receive the hearings. I have also provided 
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consultations to individuals in the MPP program at two shelters in Tijuana. I 

estimate I have provided this assistance to approximately 12 individuals.  

5. In my experience, individuals are placed into the MPP program by the 

Department of Homeland Security after a very cursory initial screening. My 

clients all reported that, during this initial processing, they were never asked 

by an officer whether they had a fear of return to Mexico.  

6. Once individuals are placed into MPP, an officer from U.S. Customs and 

Border Protection or Border Patrol has given them a document instructing 

them to return to the border and present at the San Ysidro port of entry later 

for their immigration court hearings. Generally, these hearings are scheduled 

several weeks in the future. I consulted with one individual whose initial 

hearing date was over six months from his return date.  

7. Two of my clients were referred to me by nonprofit organizations active in 

Tijuana. The third client is an individual I provided a consultation to at the 

shelter where he lives. My office has not received any calls from MPP 

asylum seekers in Mexico seeking assistance. My clients have reported that 

they were unable to place calls to organizations on the pro bono assistance 

list they were given by the court, because they are not able to make 

international calls from their Mexican cellphones.  

8. It has been extremely difficult to conduct private consultations with potential 

MPP clients in Mexico. The shelters where I have conducted consultations do 

not have private rooms for client meetings. On one occasion, I was able to 

use office space at a local non governmental organization, but could only 

secure a private space for a half-hour slot. On one occasion, my colleague 

and I had to conduct consultations in our rental apartment because there was 

no private room available at the shelter. I have attempted to consult with my 

clients via phone, but have also faced difficulties. One of my clients did not 

have phone service. While two have had cell phone service, both of them has 
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at times been unable to pay their phone bill. This means that I have had been 

unable to reach them, at times for several days. The quality of the phone 

service is also poor, resulting in dropped calls.  

9. Even where I have been able to conduct private consultations, there is not 

sufficient time to properly prepare an individual for the non-refoulement 

interview. Because CBP does not permit lawyers to accompany their clients 

as they are processed at the port of entry for their MPP hearings, it is 

necessary to spend significant time preparing the individual for that 

processing.  

10.  Because of the barriers to consultation with my clients, it is at the 

immigration court while awaiting their hearings that I am most consistently 

able to access them. Those meetings occur in the courtroom, in the presence 

of security officers and other individuals scheduled for hearings that day. I 

have requested to speak privately with my clients, but that request was 

refused.  

11. In my experience, preparing clients for CFIs and RFIs is essential to ensure 

that they present all relevant information regarding their claims. Initially, 

many clients are unsure of what facts are legally relevant. Many individuals 

wrongly believe that they cannot mention any facts that they do not have 

evidence to support, or are ashamed to disclose certain facts. Preparation 

ensures that the client understands the process and can disclose all legally 

relevant facts.  

12. In my experience, it is also crucial that this preparation occur shortly before 

the  CFI or RFI. If preparation occurs long before the interview, the 

individual won’t retain information about what is legally relevant. 

Preparation right before an interview also means the individual can easily 

recall the relevant facts, versus having to pull them from memory.  
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13. In my experience, being present during CFIs and RFIs is also essential to 

ensure that the asylum officer obtains all relevant facts. Even with 

preparation, recalling details of past trauma can be a difficult experience for 

an asylum seeker. An attorney can often ask additional questions to ensure 

that any relevant facts the individual did not mention are elicited. An attorney 

can also clarify legal issues, particularly where the case involves an 

uncommon or novel claim.    

14. In several cases, I have helped individuals who had a negative CFI or RFI 

decision while unrepresented overturn that decision before an immigration 

judge. On one occasion, I represented a Haitian woman who focused on her 

fear of witchcraft in her CFI, In preparation for her review hearing, I learned 

that she had also been the victim of severe gender-based violence. At her 

hearing, I was able to elicit testimony about that harm, and present a legal 

argument as to how that met the CFI standard.  

 

I declare under penalty of perjury of the laws of California and the United States of 

America that the foregoing statements are true and correct.   
 

Executed this 25th day of October 2019 in Oakland, California.  
 

 
  
Lisa Knox 
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DECLARATION OF STEPHANIE BLUMBERG 

I, Stephanie Blumberg, hereby declare as follows: 

1. I have personal knowledge of the facts set forth below, and if called to testify

to the same, I could and would do so competently.

2. I am an immigration attorney at Jewish Family Services of San Diego

("JFS"). I have worked at JFS since October 2nd
, 2019. In that capacity, I

represent the individuals named by pseudonyms Cristian Doe and Diana Doe

(collectively, "Clients") and their family. Clients are seeking asylum and are

subject to the "Remain in Mexico" or "Migrant Protection Protocols"

program ("MPP").

3. Clients and their family presented at the San Ysidro Port of Entry early this

morning and had an immigration court hearing today, November 5, 2019, at

8:30 am.

4. At that hearing, I helped Clients and their family convey their fear of return

to Mexico to the Immigration Judge.

5. Clients were then taken into Department of Homeland Security ("DHS")

custody for their non-refoulement interview or interviews.

6. I have not been permitted to have a confidential meeting with Clients since

they expressed their fear of return to Mexico and were taken into DHS

custody.

7. I have not even been informed of where Clients have been or will be taken.

8. Clients have my telephone number, and plan to call me as soon as they are

able. They have not yet called me.

9. I have not been able to prepare Clients for their non-refoulement interview or

interviews while they have been in DHS custody.

10. I am concerned that I may not have the opportunity to consult with Clients

before and during their non-refoulement interview or interviews, and that I

may not be able to help prepare them.

1.
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1 I declare under penalty of perjury of the laws of California and the United States of

2 America that the foregoing statements are true and correct.
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4 Executed this 5th day of November 2019 in San Diego, California.
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Stephanie Blumberg 

2.
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF CALIFORNIA 

Cristian Doe, Diana Doe,

Plaintiff-Petitioners, 
 
          v. 
 
KEVIN K. McALEENAN, Acting Secretary 
of Homeland Security; et al.,  

Defendants-Respondents. 

Case No. ________________
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I, Bardis Vakili, hereby declare as follows:  

1. I have personal knowledge of the facts set forth below and if called to 

testify, I could and would do so competently. 

2. I am a Senior Staff Attorney with the ACLU Foundation of San Diego 

& Imperial Counties (“ACLU SDIC”).    

3. ACLU SDIC seeks to serve as class counsel for a class of individuals 

detained in CBP custody in California who are being denied access to their 

attorneys while awaiting and during non-refoulement interviews under the so-called 

“Migrant Protection Protocols” program.   

4. Collectively, ACLU SDIC attorneys have extensive relevant experience 

in complex litigation of all varieties, including class action litigation, immigration 

law, and constitutional law. For instance: 

(a) ACLU SDIC Legal Director David Loy and I have both been 

appointed class counsel in the following cases: Lopez-Venegas v. Johnson, No. CV 

13-03972 JAK (PLAx), ECF No. 104 (C.D. Cal. Feb. 25, 2015) (order approving 

class settlement on behalf of immigrants subjected to “voluntary return” policies); 

Franco-Gonzales v. Napolitano, No. CV 10–02211 DMG (DTBx), 2011 WL 

11705815, *1 (C.D. Cal. Nov. 21, 2011) (order certifying class of immigration 

detainees); 

(b) Mr. Loy has been appointed class counsel in the following cases: 

Woods v. Morton, No. 07cv1078 DMS (PCL), ECF. No. 94 (S.D. Cal. Jun. 20, 2011) 

(order approving class settlement for immigration detainees); Kiniti v. Meyers, No. 

05cv1013 DMS (PCL), ECF No. 112 (S.D. Cal. Aug. 18, 2007) (order certifying 

class of immigration detainees); 

(c) I have been appointed class counsel in the following cases: Ms. 

L. v. U.S Immig. and Cust. Enf't, 331 F.R.D. 529 (S.D. Cal. 2018) (order certifying 

class of immigration detainees); Aleman-Gonzalez, et al., v. Sessions, et al., No. 18-

cv-01869-JSC, ECF No. 33 (N.D. Cal. June 5, 2018) (order granting class 
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certification and preliminary injunction).  

5. ACLU-SDIC has sufficient resources to litigate this matter to 

completion.  We are providing, and will continue to provide, our services pro bono 

to the class.  

 

I declare under penalty of perjury of the laws of the State of California and the 

United States that the foregoing statements are true and correct.   
 

Executed this 4th day of November in San Diego, California. 
 

/s Bardis Vakili  
Bardis Vakili 
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