[Date]

Office of the Principal Legal Advisor 
[OPLA Lawyer]
[Address]
[Email] 

Re: 	Request for Prosecutorial Discretion
	[Client’s Name]
	[Client’s A-Number]

Dear [OPLA Lawyer], 

I am the attorney of record for [Client], [Client’s A-Number]. My G-28 is attached. I write to request that your office exercise prosecutorial discretion under 8 C.F.R. § 1239.2(c) and move to dismiss or terminate [Client’s] removal proceedings, consistent with applicable internal ICE guidance, because [he/she] is not deportable; the Notice to Appear was issued improvidently; and circumstances of the case have changed. In the alternative, I request that your office join a motion to administratively close [Client’s] removal proceedings under 8 CFR § 1003.18(c)(3).

On [date], [Client] experienced [brief description of crime]. [Brief description of client’s cooperation with law enforcement]. On [date], [police/agency] certified [Client’s] [I-918] (if applicable). On [date], [Client] submitted a complete [U visa/ T visa] petition, which remains pending with USCIS. On [date], USCIS issued [Client] a notice of [bona fide determination/ waiting list placement] and granted [Client] deferred action [for a period of four years]. [Client] has (c)(14) work authorization based on that deferred action, which will not expire until [date].

First, dismissal is warranted because [Client] “is not deportable.” 8 C.F.R. § 239.2(a)(2). Deferred Action is “a form of prosecutorial discretion whereby the Department of Homeland Security declines to pursue the removal of a person unlawfully present in the United States.” Ariz. Dream Act Coal. v. Brewer, 855 F.3d 957, 967 (9th Cir. 2017). When a [U visa/T visa] petitioner is granted deferred action pursuant to a bona fide determination on their application, “that deferred action prevents recipients’ removal from the United States.” Sepulveda Ayala v. Bondi, 794 F. Supp. 3d 901, 912 (W.D. Wash. 2025) (collecting cases) (W.D. Wash. July 24, 2025); Gama v. Bondi, No. 2:25-cv-01925-TL, 2025 WL 3559942, at *3 (W.D. Wash. Dec. 12, 2025) (explaining that “[n]ot only has the Supreme Court provided guidance for the definition of deferred action, but opinions in the Ninth Circuit also have confirmed that a grant of deferred action prevents its recipient's removal from the United States”).

Second, the Notice to Appear was issued improvidently. 8 C.F.R. § 239.2(a)(6). A federal judge recently stayed 2025 Guidance, ICE Policy Number 11005.4, which rescinded protections for U, T, and VAWA petitioners. Immigr. Ctr. for Women & Child. v. Noem, No. 2:25-CV-09848-AB-AS, 2026 WL 1455004, at *47 (C.D. Cal. May 20, 2026) (hereinafter “ICWC v. Noem”) (“the Court hereby STAYS the 2025 Guidance, including its rescission of prior policies.”). In so doing, the court reinstated the 2021 Directive, ICE Directive 11005.3, requiring ICE to use a “Victim-Centered Approach” when handling the cases of U visa, T visa, and VAWA petitioners, and the 2011 Policy Statement 10076.1. This ruling applies to members of the Pending Petition and Deferred Action Classes in that case. [Client] is a member of both classes.[footnoteRef:1]  [1:  The Pending Petition Class is defined as “All individuals with pending principal or derivative U visa petitions, T visa petitions, or VAWA self-petitions who ICE detains or seeks to detain for civil immigration enforcement.” ICWC v. Noem at *46. The Deferred Action Class is defined as “All individuals to whom USCIS has granted deferred action based on a pending U or T visa petition and who, during the authorized period of deferred action, ICE detains, seeks to detain, or removed without providing notice and an opportunity to be heard regarding potential revocation of their deferred action status.” Id. at 47.] 


Under ICE Policy Statement 10076.1, it is generally “against ICE policy to initiate removal proceedings against an individual known to be the immediate victim or witness to a crime.” ICE Policy Statement 10076.1 at 1. In the case of crime victims like [Client], “[i]n the absence of” “national security concerns” or “serious criminal history,” “exercising favorable discretion, such as release from detention and deferral or a stay of removal generally, will be appropriate.” Id. at 2. Under ICE Directive 11005.3, “absent exceptional circumstances, ICE will refrain from taking civil immigration enforcement action against known beneficiaries of victim-based immigration benefits and those known to have a pending application for such benefits.” ICE Directive 11005.3 at 2 ¶ 2. “Exceptional circumstances generally exist only” where the “noncitizen poses national security concerns” or the “noncitizen poses an articulable risk of death, violence, or physical harm to any person.” Id. at 3 ¶ 3.4. [Client] is a beneficiary of a victim-based benefit, poses no national security concerns or public safety threat, and has no serious criminal history. Thus, because it was issued in contravention of now-binding ICE policy, the Notice to Appear in [Client’s] case was issued “improvidently” and termination is appropriate. 8 C.F.R. § 239.2(a)(6).

Third, as a result of the recent order, “[c]ircumstances of the case have changed after the notice to appear was issued to such an extent that continuation is no longer in the best interest of the government.” 8 C.F.R. § 239.2(a)(7). The order affirmed that DHS cannot remove a [U visa/ T visa] petitioner who is in deferred action status. ICWC v. Noem at *40 (“a person with deferred action should neither be removed nor detained for immigration enforcement (removal) purposes.”). [Client] is a member of the Deferred Action Class certified in the order because “USCIS has granted [him/her] deferred action based on a pending U or T visa petition” and “ICE [] seeks to detain, or remove[]” [him/her] “without providing notice and an opportunity to be heard regarding potential revocation of their deferred action status.” Id. at *47.

In the alternative, administrative closure is appropriate because [Client] is likely to succeed in [his/her] petition for a [U visa/ T visa]. 8 CFR 1003.18(c)(3)(i)(D). [Client] has a bona fide determination, which necessarily means that [she/he] [“properly filed a complete Petition for U Nonimmigrant Status,” including law enforcement certification, and USCIS has completed a background and concluded that [she/he] warrants favorable discretion. USCIS Policy Manual Vol. 3, Pt. C, Chap. 5. OR “properly filed a complete Application for T Nonimmigrant Status” and “does not present national security concerns.” USCIS Policy Manual Vol. 3, Pt. B, Chap. 6.]. [Client’s] bona fide determination strongly suggests that [she/he] is eligible for, and will ultimately receive, a [T visa/ U visa].

Thank you for your consideration of this matter. Please feel free to contact me should you have any questions. 

Respectfully submitted,

[Attorney Name]
[Firm Address and Contact Information]
