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)LUVW�� WKH� ,1$�GRHV� QRW� SURYLGH� WKH� ULJKW� WR� FRXQVHO� WKDW� WKH� GLVWULFW� FRXUW�

RUGHUHG�� �7KH� WHPSRUDU\�UHWXUQ�RI�DOLHQV� WR�0H[LFR�XQGHU�033�LV�JRYHUQHG�E\���

8�6�&���������E�����&��� ZKLFK� VWDWHV� WKDW� IRU� DOLHQV� SODFHG� LQ� IXOO� UHPRYDO�

&DVH������������������������,'������������'NW(QWU\��������3DJH���RI���



��

SURFHHGLQJV�WKDW�DUULYH�³IURP�D�IRUHLJQ�WHUULWRU\�FRQWLJXRXV�WR�WKH�8QLWHG�6WDWHV�´�

'+6�³PD\�UHWXUQ�WKH�DOLHQ�WR�WKDW�WHUULWRU\�SHQGLQJ´�UHPRYDO�SURFHHGLQJV���1RWKLQJ�

LQ�WKDW�SURYLVLRQ�VXSSOLHV�D�ULJKW�WR�FRXQVHO²DQG�VR�WKHUH�LV�QRQH���7KDW�SODLQ�WH[W�

FRQFOXVLRQ�LV�FRQILUPHG�E\�WKH�,1$�PRUH�EURDGO\���,Q�RWKHU�SURYLVLRQV�RI�WKH�,1$��

&RQJUHVV�H[SOLFLWO\�SURYLGHG�D�ULJKW�WR�FRXQVHO�LQ�IXOO�³UHPRYDO�SURFHHGLQJV�EHIRUH�

DQ�LPPLJUDWLRQ�MXGJH�´���8�6�&����������D�ULJKW�WR�EH�³UHSUHVHQWHG�Ǥ�Ǥ�Ǥ�E\�Ǥ�Ǥ�Ǥ��FRXQVHO´�

IRU�DOLHQV�ZKR�DUH�FRQYLFWHG�RI�DQ�DJJUDYDWHG�IHORQ\�DQG�DUH�SODFHG�LQ�H[SHGLWHG�

UHPRYDO�SURFHHGLQJV��LG���������E�����%���DQG�D�ULJKW�IRU�DOLHQV�LQ�H[SHGLWHG�UHPRYDO�

SURFHHGLQJV�WR�³FRQVXOW�ZLWK�D�SHUVRQ�RU�SHUVRQV�RI�WKH�DOLHQ¶V�FKRRVLQJ´�SULRU�WR�

FUHGLEOH�IHDU�LQWHUYLHZV���LG���������E�����%��LY����7KHVH�SURYLVLRQV�FRQILUP�WKDW�WKH�

DEVHQFH� IURP���8�6�&���������E�����&��RI� D� ULJKW� WR� FRXQVHO� UHIOHFWV� D� GHOLEHUDWH�

FKRLFH�WKDW�WKHUH�LV�QR�ULJKW�WR�FRXQVHO�LQ�033�QRQ�UHIRXOHPHQW�LQWHUYLHZV�����

6HFRQG��HYHQ�LI�WKH�$3$��DQG�QRW�RQO\�WKH�,1$��DSSOLHG�KHUH��WKH�LQMXQFWLRQ�

LV�LUUHFRQFLODEOH�ZLWK�WKH�$3$¶V�ULJKW�WR�FRXQVHO�SURYLVLRQ�WKDW�LW�LV�EDVHG�RQ��ZKLFK�

SURYLGHV�QR�ULJKW�WR�FRXQVHO�LQ�DQ�033�QRQ�UHIRXOHPHQW�LQWHUYLHZ���7KDW�SURYLVLRQ�

VWDWHV� WKDW� ³>D@� SHUVRQ� FRPSHOOHG� WR� DSSHDU� LQ� SHUVRQ� EHIRUH� DQ� DJHQF\� RU�

UHSUHVHQWDWLYH� WKHUHRI� LV� HQWLWOHG� WR�EH� DFFRPSDQLHG�� UHSUHVHQWHG�� DQG� DGYLVHG�E\�

FRXQVHO�´����8�6�&��������E����&ODVV�PHPEHUV�DUH�QRW�³FRPSHOOHG´�WR�DSSHDU�DW�QRQ�

UHIRXOHPHQW�LQWHUYLHZV���5DWKHU��WKH\�YROXQWDULO\�VHHN�DQG�DSSHDU�DW�LQWHUYLHZV��D�

FODVV�PHPEHU�DIILUPDWLYHO\�VWDWHV�D�IHDU�RI�UHWXUQLQJ�WR�0H[LFR��DQG�EDVHG�RQ�WKDW�

&DVH������������������������,'������������'NW(QWU\��������3DJH���RI���
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DIILUPDWLYH�VWDWHPHQW��LV�SURYLGHG�D�QRQ�UHIRXOHPHQW�LQWHUYLHZ���%HFDXVH�DOLHQV�DUH�

QRW�³FRPSHOOHG´�WR�DSSHDU�IRU�QRQ�UHIRXOHPHQW�LQWHUYLHZV����8�6�&��������E��GRHV�

QRW�JLYH�WKHP�WKH�ULJKW�WR�FRXQVHO�WKDW�WKH�GLVWULFW�FRXUW�RUGHUHG��

7KLUG��DQG�LQ�DQ\�HYHQW��WKH�$3$¶V�ULJKW�WR�FRXQVHO�SURYLVLRQ�GRHV�QRW�DSSO\�

EHFDXVH�WKH�,1$�VXSSODQWV�LW���7KH�ODZ�LV�VHWWOHG�WKDW�WKH�,1$�³VXSSODQW>V@�WKH�$3$�

LQ� LPPLJUDWLRQ�SURFHHGLQJV�´� �$UGHVWDQL� Y�� ,16�� ����8�6�� ����� ���� �������� �7KH�

6XSUHPH�&RXUW�ORQJ�DJR�³GHFLGHG�WKDW´�LPPLJUDWLRQ�SURFHHGLQJV�³DUH�QRW�JRYHUQHG�

E\�WKH�$3$´�³LQ�OLJKW�RI�WKH�EDFNJURXQG´�RI�WKH�,1$��³LWV�ODERULRXV�DGDSWLRQ�RI�WKH�

>$3$@�WR�WKH�GHSRUWDWLRQ�SURFHVV��WKH�VSHFLILF�SRLQWV�DW�ZKLFK�GHYLDWLRQV�IURP�WKH�

>$3$@� ZHUH� PDGH�� WKH� UHFRJQLWLRQ� LQ� WKH� OHJLVODWLYH� KLVWRU\� RI� WKLV� DGDSWLYH�

WHFKQLTXH�DQG�RI�WKH�SDUWLFXODU�GHYLDWLRQV��DQG�WKH�GLUHFWLRQ�LQ�WKH�VWDWXWH�WKDW�WKH�

PHWKRGV�WKHUHLQ�SUHVFULEHG�VKDOO�EH�WKH�VROH�DQG�H[FOXVLYH�SURFHGXUH�IRU�GHSRUWDWLRQ�

SURFHHGLQJV�´��,G��DW���������GLVFXVVLQJ�0DUFHOOR�Y��%RQGV������8�6����������������

7KLV�FDVHODZ�FRQILUPV�WKDW�WKH�$3$¶V�ULJKW�WR�FRXQVHO�SURYLVLRQ�GRHV�QRW�DSSO\�WR�

QRQ�UHIRXOHPHQW�LQWHUYLHZV�WKDW�'+6�SURYLGHV�LQ�H[HUFLVLQJ�LWV�VWDWXWRU\�DXWKRULW\�

LQ�WKH�,1$����

)LQDOO\�� WKH� EDODQFH� RI� KDUPV� IDYRUV� WKH� JRYHUQPHQW�� � 7KH� LQMXQFWLRQ� WKH�

GLVWULFW� FRXUW� LPSRVHG� LPSURSHUO\� SODFHV� UHVWULFWLRQV� RQ� RQH� RI� WKH� IHZ�

FRQJUHVVLRQDOO\�DXWKRUL]HG�WRROV�WR�DGGUHVV�WKH�FULVLV�DW�WKH�VRXWKHUQ�ERUGHU�DQG�DOVR�

FUHDWHV�QDWLRQDO�VHFXULW\�FRQFHUQV�� �7KH�SRVVLELOLW\�RI�KDUP�WKDW�SHWLWLRQHUV�DVVHUW�
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FODVV�PHPEHUV�PD\�IDFH�DEVHQW�LQMXQFWLYH�UHOLHI�GRHV�QRW�RXWZHLJK�WKHVH�WDQJLEOH�

KDUPV�LQIOLFWHG�RQ�WKH�JRYHUQPHQW��

67$7(0(17�2)�-85,6',&7,21�

3HWLWLRQHUV�LQYRNHG�WKH�GLVWULFW�FRXUW¶V�MXULVGLFWLRQ�XQGHU����8�6�&�����������

������������DQG�������DQG�XQGHU���8�6�&���������DQG�������&RPSO��������(5�������

2Q�-DQXDU\�����������WKH�GLVWULFW�FRXUW�LVVXHG�D�FODVV�ZLGH�SUHOLPLQDU\�LQMXQFWLRQ�

RUGHU���2UGHU��(5��������7KH�JRYHUQPHQW�ILOHG�D�WLPHO\�QRWLFH�RI�DSSHDO�IURP�WKDW�

RUGHU���(5��������7KLV�&RXUW�KDV�DSSHOODWH�MXULVGLFWLRQ�XQGHU����8�6�&���������D������

67$7(0(17�2)�7+(�,668(6�

,� :KHWKHU� WKH�GLVWULFW�FRXUW�HUUHG� LQ� LVVXLQJ�DQ� LQMXQFWLRQ�EDVHG�RQ� LWV�

KROGLQJ�WKDW�WKH�$3$¶V�ULJKW�WR�FRXQVHO�SURYLVLRQ����8�6�&��������E���DSSOLHV�LQ�QRQ�

UHIRXOHPHQW� LQWHUYLHZV� FRQGXFWHG� XQGHU� WKH� ,1$� SURYLVLRQ� DXWKRUL]LQJ� '+6� WR�

UHWXUQ�FHUWDLQ�DOLHQV�WR�WKH�FRQWLJXRXV�WHUULWRU\�IURP�ZKLFK�WKH\�DUULYHG����8�6�&��

�������E�����&���

,,� :KHWKHU� WKH� GLVWULFW� FRXUW� HUUHG� LQ� LVVXLQJ� DQ� LQMXQFWLRQ� LPSRVLQJ�

DGGLWLRQDO� UHTXLUHPHQWV� RQ� KRZ� WKH� JRYHUQPHQW� LPSOHPHQWV� 033� LQ� OLJKW� RI�

HTXLWDEOH�FRQVLGHUDWLRQV�JRYHUQLQJ�LQMXQFWLYH�UHOLHI��JLYHQ�WKDW�033�LV�RQH�RI�WKH�

IHZ� FRQJUHVVLRQDOO\� JUDQWHG� WRROV� WR� DGGUHVV� WKH�PLJUDWLRQ� FULVLV� DW� WKH� VRXWKHUQ�

ERUGHU�DQG�JLYHQ�WKDW�WKH�LQMXQFWLRQ�LPSRVHG�FUHDWHV�QDWLRQDO�VHFXULW\�FRQFHUQV��

&DVH������������������������,'������������'NW(QWU\��������3DJH����RI���
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3(57,1(17�67$787(6�$1'�5(*8/$7,216�

3HUWLQHQW�VWDWXWHV�DUH�UHSURGXFHG�LQ�WKH�DGGHQGXP�WR�WKLV�EULHI��

67$7(0(17�2)�7+(�&$6(�

$� /HJDO�%DFNJURXQG�

([HUFLVLQJ�LWV�³SOHQDU\�SRZHU�WR�PDNH�UXOHV�IRU�WKH�DGPLVVLRQ�RI�DOLHQV�DQG�WR�

H[FOXGH� WKRVH�ZKR� SRVVHVV� WKRVH� FKDUDFWHULVWLFV�ZKLFK�&RQJUHVV� KDV� IRUELGGHQ�´�

.OHLQGLHQVW�Y��0DQGHO������8�6�������������������&RQJUHVV�KDV��LQ�WKH�,PPLJUDWLRQ�

DQG�1DWLRQDOLW\�$FW����8�6�&���������HW�VHT���HVWDEOLVKHG�FRPSUHKHQVLYH�SURFHGXUHV�

JRYHUQLQJ�DOLHQV¶�DGPLVVLRQ�LQWR�DQG�UHPRYDO�IURP�WKH�8QLWHG�6WDWHV����

)RU�DSSOLFDQWV�IRU�DGPLVVLRQ��WKH�³SURFHVV�RI�GHFLVLRQ�JHQHUDOO\�EHJLQV�DW�WKH�

1DWLRQ¶V�ERUGHUV�DQG�SRUWV�RI�HQWU\��ZKHUH�WKH�*RYHUQPHQW�PXVW�GHWHUPLQH´�ZKHWKHU�

DOLHQV� ZKR� DUULYH� DW� RU� EHWZHHQ� SRUWV� RI� HQWU\� DUH� ³DGPLVVLEOH�´� � -HQQLQJV� Y��

5RGULJXH]������6��&W��������������������$OLHQV�DUH�VXEMHFW�WR�³SULPDU\�LQVSHFWLRQ´�

DQG�SRWHQWLDOO\�WR�³VHFRQGDU\�LQVSHFWLRQ´�ZKHUH�LPPLJUDWLRQ�RIILFHUV�LQVSHFW�DOLHQV¶�

³GRFXPHQWV´�WR�GHWHUPLQH�ZKHWKHU�WKH\�DUH�DGPLVVLEOH���$,/$�Y��5HQR�����)��6XSS��

�G� ���� ��� �'�'�&�� ������� � ,I� DQ� LPPLJUDWLRQ� RIILFHU� GHWHUPLQHV� WKDW� DQ� DOLHQ� LV�

LQDGPLVVLEOH��WKHQ�WKDW�RIILFHU�GHFLGHV�ZKHWKHU�WR�SODFH�WKH�DOLHQ�LQWR�����H[SHGLWHG�

UHPRYDO�SURFHHGLQJV��VHH���8�6�&���������E������RU�����IXOO�UHPRYDO�SURFHHGLQJV��VHH

LG�� �������E������ � -HQQLQJV�� ����6��&W�� DW� ����� �([SHGLWHG� UHPRYDO�� FRGLILHG� DW� ��

8�6�&�� �������E������ SURYLGHV� IRU� WKH� VZLIW� UHPRYDO� RI� DOLHQV� ZKR� DUH� ³LQLWLDOO\�
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GHWHUPLQHG� WR� EH� LQDGPLVVLEOH� GXH� WR� IUDXG�� PLVUHSUHVHQWDWLRQ�� RU� ODFN� RI� YDOLG�

GRFXPHQWDWLRQ´�³ZLWKRXW�IXUWKHU�KHDULQJ�RU�UHYLHZ�´��-HQQLQJV������6��&W��DW�������,I�

WKH�DOLHQ�LQGLFDWHV�DQ�LQWHQWLRQ�WR�DSSO\�IRU�DV\OXP�RU�D�IHDU�RI�SHUVHFXWLRQ�RU�WRUWXUH��

WKHQ�WKH�DOLHQ�LV�HQWLWOHG�WR�D�FUHGLEOH�IHDU�LQWHUYLHZ��DQG��GHSHQGLQJ�RQ�WKH�UHVXOWV�

RI� WKDW� LQWHUYLHZ�� IXUWKHU� LPPLJUDWLRQ� SURFHHGLQJV�� � ,G��� VHH� ��

8�6�&���������E�����$��LL�����&�)�5����������E��������

$� EURDGHU� FDWHJRU\� RI� LQDGPLVVLEOH� DOLHQV�� GHVFULEHG� LQ� ��

8�6�&���������E�����$��� PD\� EH� SODFHG� LQ� IXOO� UHPRYDO� SURFHHGLQJV�� � 6HFWLRQ�

�����E�����$�� SURYLGHV� WKDW� LI� DQ� ³DSSOLFDQW� IRU� DGPLVVLRQ´� LV� ³QRW� FOHDUO\� DQG�

EH\RQG�D�GRXEW�HQWLWOHG�WR�EH�DGPLWWHG�´�WKHQ�WKH�DOLHQ�³VKDOO�EH�GHWDLQHG�IRU�D�>IXOO�

UHPRYDO@�SURFHHGLQJ�XQGHU�VHFWLRQ�����D�´����8�6�&���������E�����$����7KHVH�IXOO�

UHPRYDO�SURFHHGLQJV�HQWDLO�PRUH�H[WHQVLYH�SURFHGXUDO�SURWHFWLRQV� WKDQ�H[SHGLWHG�

UHPRYDO�SURFHHGLQJV���6HH�LG��������D���³'+6�KDV�GLVFUHWLRQ�WR�SXW�DOLHQV�LQ�>VXFK�

IXOO@� UHPRYDO� SURFHHGLQJV� HYHQ� WKRXJK� WKH\� PD\� DOVR� EH� VXEMHFW� WR� H[SHGLWHG�

UHPRYDO�´��0DWWHU�RI�(�5�0��	�/�5�0������,��	�1��'HF������������%,$�����������

$SSOLFDQWV� IRU� DGPLVVLRQ� ZKR� DUH� SODFHG� LQ� IXOO� UHPRYDO� SURFHHGLQJV� DUH�

³GHWDLQHG� IRU´� WKH� GXUDWLRQ� RI� WKHLU� ³UHPRYDO� SURFHHGLQJV�´� XQOHVV� WKH\� DUH�

WHPSRUDULO\�SDUROHG�³IRU�XUJHQW�KXPDQLWDULDQ�UHDVRQV�RU�VLJQLILFDQW�SXEOLF�EHQHILW�´��

-HQQLQJV�� ����6��&W�� DW� ����� ����� ��8�6�&����������E�����$��� �����G������ �$V� DQ�

DOWHUQDWLYH� WR�PDQGDWRU\� GHWHQWLRQ�� KRZHYHU�� &RQJUHVV� KDV� SURYLGHG� WKDW� FHUWDLQ�

&DVH������������������������,'������������'NW(QWU\��������3DJH����RI���
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DOLHQV�ZKR�DUULYH�LQ�WKH�8QLWHG�6WDWHV�E\�ODQG�PD\�EH�WHPSRUDULO\�UHWXUQHG�WR�0H[LFR�

RU�&DQDGD�SHQGLQJ�WKHLU�IXOO�UHPRYDO�SURFHHGLQJV���6HFWLRQ������E�����&��SURYLGHV���

³,Q�WKH�FDVH�RI�DQ�DOLHQ�GHVFULEHG�LQ�VXESDUDJUDSK��$��>RI���8�6�&���������E����@�

ZKR�LV�DUULYLQJ�RQ�ODQG��ZKHWKHU�RU�QRW�DW�D�GHVLJQDWHG�SRUW�RI�DUULYDO��IURP�D�IRUHLJQ�

WHUULWRU\�FRQWLJXRXV�WR�WKH�8QLWHG�6WDWHV��WKH�>6HFUHWDU\�RI�+RPHODQG�6HFXULW\@�PD\�

UHWXUQ�WKH�DOLHQ�WR�WKDW�WHUULWRU\�SHQGLQJ�D�SURFHHGLQJ�XQGHU�VHFWLRQ�����D�RI�WKLV�

WLWOH�´����8�6�&���������E�����&���

%� )DFWXDO�%DFNJURXQG

,Q� 'HFHPEHU� ������ WKH� 6HFUHWDU\� RI� +RPHODQG� 6HFXULW\� DQQRXQFHG� WKH�

LPSOHPHQWDWLRQ�RI�033���8QGHU�033��³FLWL]HQV�DQG�QDWLRQDOV�RI�FRXQWULHV�RWKHU�WKDQ�

0H[LFR� �µWKLUG�FRXQWU\� QDWLRQDOV¶�� DUULYLQJ� LQ� WKH� 8QLWHG� 6WDWHV� E\� ODQG� IURP�

0H[LFR²LOOHJDOO\�RU�ZLWKRXW�SURSHU�GRFXPHQWDWLRQ²PD\�EH�UHWXUQHG� WR�0H[LFR�

SXUVXDQW� WR� 6HFWLRQ� >����@�E�����&�� IRU� WKH� GXUDWLRQ� RI� WKHLU� Ǥ� Ǥ� Ǥ� UHPRYDO�

SURFHHGLQJV�´� � (5����� � 8QGHU�033�� HOLJLEOH� DOLHQV� ³DUH� SURFHVVHG� IRU� VWDQGDUG�

UHPRYDO�SURFHHGLQJV��LQVWHDG�RI�H[SHGLWHG�UHPRYDO�´�DQG�³ZDLW�LQ�0H[LFR�XQWLO�DQ�

LPPLJUDWLRQ�MXGJH´�LQ�WKH�8QLWHG�6WDWHV�³UHVROYHV�WKHLU�Ǥ�Ǥ�Ǥ�FODLPV�´��,QQRYDWLRQ�/DZ�

/DE�Y��0F$OHHQDQ������)��G������������WK�&LU���������³,QQRYDWLRQ�,´�����

� �6HFWLRQ� ����� UHIHUV� WR� WKH� $WWRUQH\� *HQHUDO�� EXW� WKRVH� IXQFWLRQV� KDYH� EHHQ�
WUDQVIHUUHG� WR� WKH�6HFUHWDU\�RI�+RPHODQG�6HFXULW\�� �6HH���8�6�&��������������G���
&ODUN�Y��6XDUH]�0DUWLQH]������8�6�����������Q�������������
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7KH�GLVFUHWLRQDU\�DXWKRULW\�RXWOLQHG�LQ�033�LV�H[HUFLVHG�LQ�DFFRUGDQFH�ZLWK�

DSSOLFDEOH�QRQ�UHIRXOHPHQW�SULQFLSOHV���6HH�(5���� $OLHQV�ZKR�H[SUHVV�D�IHDU�RI�

SHUVHFXWLRQ�RU�WRUWXUH�LQ�0H[LFR�DUH�HQWLWOHG�WR�D�QRQ�UHIRXOHPHQW�LQWHUYLHZ�ZLWK�DQ�

DV\OXP�RIILFHU���6HH�(5��������������7KDW�IHDU�FDQ�EH�H[SUHVVHG�³EHIRUH�RU�DIWHU´�

DOLHQV� DUH� SURFHVVHG� IRU�033�� � (5����� � 7KH� QRQ�UHIRXOHPHQW� LQWHUYLHZ�� ZKLFK�

DVVHVVHV�ZKHWKHU� DQ� DOLHQ�ZRXOG�PRUH� OLNHO\� WKDQ� QRW� EH� SHUVHFXWHG� EDVHG� RQ� D�

SURWHFWHG� JURXQG� RU� WRUWXUHG� LI� UHWXUQHG� WR� 0H[LFR�� LV� FRQGXFWHG� ³LQ� D� QRQ�

DGYHUVDULDO�PDQQHU��VHSDUDWH�DQG�DSDUW�IURP�WKH�JHQHUDO�SXEOLF�´�DQG�WKH�UHVXOWV�RI�

WKH�LQWHUYLHZ�³VKDOO�EH�UHYLHZHG�E\�D�VXSHUYLVRU\�DV\OXP�RIILFHU��ZKR�PD\�FKDQJH�

RU� FRQFXU� ZLWK� WKH� DVVHVVPHQW¶V� FRQFOXVLRQ�´� � (5�������� � ³$W� WKH� WLPH� RI� WKH�

LQWHUYLHZ��WKH�86&,6�RIILFHU�VKRXOG�YHULI\�WKDW�WKH�DOLHQ�XQGHUVWDQGV�WKDW�KH�RU�VKH�

PD\�EH�VXEMHFW�WR�UHWXUQ�WR�0H[LFR�Ǥ�Ǥ�Ǥ�SHQGLQJ�KLV�RU�KHU�LPPLJUDWLRQ�SURFHHGLQJV���

7KH�RIILFHU�VKRXOG�DOVR�FRQILUP�WKDW�WKH�DOLHQ�KDV�DQ�XQGHUVWDQGLQJ�RI�WKH�LQWHUYLHZ�

SURFHVV�´��(5������7KH�86&,6�RIILFHU�³VKRXOG�WDNH�LQWR�DFFRXQW´�³UHOHYDQW�IDFWRUV�´�

VXFK� DV�� ����WKH� ³FUHGLELOLW\� RI� DQ\� VWDWHPHQWV� PDGH� E\� WKH� DOLHQ´��

����³>F@RPPLWPHQWV� IURP�WKH�*RYHUQPHQW�RI�0H[LFR�UHJDUGLQJ� WKH� WUHDWPHQW�DQG�

SURWHFWLRQ�RI�DOLHQV�´�DORQJ�ZLWK�³UHOLDEOH�DVVHVVPHQWV�RI�FXUUHQW�FRXQWU\�FRQGLWLRQV�

LQ�0H[LFR´��DQG�����³>Z@KHWKHU� WKH�DOLHQ�KDV�HQJDJHG�LQ�FULPLQDO��SHUVHFXWRU\��RU�

WHUURULVW�DFWLYLW\�´��(5����������
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,I� WKH� LQWHUYLHZLQJ� RIILFHU� GHWHUPLQHV� WKDW� DQ� DOLHQ�ZKR� XQGHUJRHV� D� QRQ�

UHIRXOHPHQW�LQWHUYLHZ�KDV�IDLOHG�WR�HVWDEOLVK�WKDW�KH�RU�VKH�PRUH�OLNHO\�WKDQ�QRW�ZLOO�

EH�SHUVHFXWHG�LQ�0H[LFR�EDVHG�RQ�D�SURWHFWHG�FKDUDFWHULVWLF�RU� WRUWXUHG�� WKHQ�WKDW�

DOLHQ�LV�UHWXUQHG�WR�0H[LFR�DQG�LV�IXUQLVKHG�³LQVWUXFWLRQV�H[SODLQLQJ�ZKHQ�DQG�WR�

ZKLFK´�SRUW�RI�HQWU\�³WR�UHSRUW�WR�DWWHQG�KLV�RU�KHU�>LPPLJUDWLRQ@�KHDULQJ�´��(5������

³2Q�WKH�GD\�RI�WKH�KHDULQJ��DQ�DOLHQ�UHWXUQHG�WR�0H[LFR�XQGHU�WKH�033�ZLOO�DUULYH�

DW´�D�SRUW�RI�HQWU\�³DW�WKH�WLPH�GHVLJQDWHG²JHQHUDOO\�D�WLPH�VXIILFLHQW�WR�DOORZ�IRU�

Ǥ�Ǥ�Ǥ� SURFHVVLQJ�� SUH�KHDULQJ� FRQVXOWDWLRQ� ZLWK� FRXQVHO� �LI� DSSOLFDEOH��� DQG� WLPHO\�

DSSHDUDQFH�DW�KHDULQJV�´��,G���033�JXLGDQFH�SURYLGHV�WKDW�DOLHQV�SODFHG�LQ�033�ZLOO�

EH� DOORZHG� ³VXIILFLHQW´� WLPH� WR� FRQIHU�ZLWK� WKHLU� DWWRUQH\V�� LI� WKH\� KDYH� UHWDLQHG�

FRXQVHO��EHIRUH�WKHLU�UHPRYDO�KHDULQJV���(5�������

)RU�WKH�QRQ�UHIRXOHPHQW�LQWHUYLHZ�LWVHOI��KRZHYHU��³SURYLGHG�>WKDW@�WKH�033�

DVVHVVPHQWV�DUH�SDUW�RI�HLWKHU�SULPDU\�RU�VHFRQGDU\� LQVSHFWLRQ�´�'+6¶V�JXLGDQFH�

VWDWHV�WKDW�LW�LV�³XQDEOH�WR�SURYLGH�DFFHVV�WR�FRXQVHO�GXULQJ�WKH�DVVHVVPHQWV�JLYHQ�WKH�

OLPLWHG�FDSDFLW\�DQG�UHVRXUFHV�DW�SRUWV�RI�HQWU\�DQG�%RUGHU�3DWURO�VWDWLRQV�DV�ZHOO�DV�

WKH�QHHG�IRU�WKH�RUGHUO\�DQG�HIILFLHQW�SURFHVVLQJ�RI�LQGLYLGXDOV�´��(5������

&� 3URFHGXUDO�%DFNJURXQG�

� 2Q�1RYHPEHU����������WKH�QDPHG�SHWLWLRQHUV��WZR�DOLHQV�VXEMHFW�WR�033�DQG�

DZDLWLQJ� QRQ�UHIRXOHPHQW� LQWHUYLHZV�� ILOHG� WKLV� VXLW� LQ� WKH� 6RXWKHUQ� 'LVWULFW� RI�

&DOLIRUQLD���7KH\�DOOHJHG�WKDW�WKHLU�LQDELOLW\�WR�FRQVXOW�ZLWK�UHWDLQHG�FRXQVHO�EHIRUH�

&DVH������������������������,'������������'NW(QWU\��������3DJH����RI���
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DQG�GXULQJ�QRQ�UHIRXOHPHQW�LQWHUYLHZV������YLRODWHG�WKHLU�VWDWXWRU\�ULJKW�WR�FRXQVHO�

XQGHU�WKH�$3$��ZKLFK�SURYLGHV�WKDW�³>D@�SHUVRQ�FRPSHOOHG�WR�DSSHDU�LQ�SHUVRQ�EHIRUH�

DQ�DJHQF\�RU�UHSUHVHQWDWLYH�WKHUHRI�LV�HQWLWOHG�WR�EH�DFFRPSDQLHG��UHSUHVHQWHG��DQG�

DGYLVHG�E\�FRXQVHO�´�DQG�WKDW�³>D@�SDUW\�LV�HQWLWOHG�WR�DSSHDU�LQ�SHUVRQ�RU�E\�RU�ZLWK�

FRXQVHO�RU�RWKHU�GXO\�TXDOLILHG�UHSUHVHQWDWLYH�LQ�DQ�DJHQF\�SURFHHGLQJ�´���8�6�&��

������E���VHH�&RPSO�����������������ZDV�QRW�LQ�³DFFRUGDQFH�ZLWK�ODZ´�LQ�YLRODWLRQ�

RI� WKH� $3$�� LG�� ����������� ���� YLRODWHG� WKHLU� SURFHGXUDO�GXH�SURFHVV� ULJKWV�� LG�

����������� ����YLRODWHG� WKHLU� VXEVWDQWLYH� GXH�SURFHVV� ULJKWV�� LG�� ����������� DQG�

����YLRODWHG� WKHLU� )LUVW� $PHQGPHQW� ULJKWV� WR� UHFHLYH� OHJDO� DGYLFH�� LG�� ����������

�(5����������7KH�QDPHG�SHWLWLRQHUV�VRXJKW�D�752�PDQGDWLQJ�WKDW�WKH�JRYHUQPHQW�

SURYLGH�WKHP�DFFHVV�WR�FRXQVHO�EHIRUH�DQG�GXULQJ�WKHLU�QRQ�UHIRXOHPHQW�LQWHUYLHZV��

DV� ZHOO� DV� FODVV�ZLGH� SUHOLPLQDU\� LQMXQFWLYH� UHOLHI� SURYLGLQJ� WKH� VDPH� DFFHVV� WR�

FRXQVHO� RQ� EHKDOI� RI� DOO� LQGLYLGXDOV� LQ� '+6� FXVWRG\� LQ� &DOLIRUQLD�ZLWK� UHWDLQHG�

FRXQVHO�VXEMHFW�WR�033�DQG�DZDLWLQJ�RU�XQGHUJRLQJ�QRQ�UHIRXOHPHQW�LQWHUYLHZV����

2Q�1RYHPEHU�����������WKH�GLVWULFW�FRXUW�JUDQWHG�WKH�QDPHG�SHWLWLRQHUV¶�752�

PRWLRQ�� � (5��� � $V� D� UHVXOW� RI� WKH� 752�� WKH� QDPHG� SHWLWLRQHUV� XQGHUZHQW� QRQ�

UHIRXOHPHQW�LQWHUYLHZV�ZLWK�WKHLU�DWWRUQH\V�SUHVHQW�DQG�ZHUH�GHWHUPLQHG�WR�KDYH�D�

IHDU�RI�WRUWXUH�LQ�0H[LFR��SUHFOXGLQJ�WKHP�IURP�EHLQJ�VXEMHFW�WR�033���,G�

2Q�-DQXDU\�����������WKH�GLVWULFW�FRXUW�JUDQWHG�WKH�QDPHG�SHWLWLRQHUV¶�FODVV�

FHUWLILFDWLRQ�PRWLRQ�DQG�FHUWLILHG�D�FODVV�RI�DOO� LQGLYLGXDOV�GHWDLQHG� LQ�FXVWRG\� LQ�

&DVH������������������������,'������������'NW(QWU\��������3DJH����RI���
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³&DOLIRUQLD� DZDLWLQJ� RU� XQGHUJRLQJ� QRQ�UHIRXOHPHQW� LQWHUYLHZV� SXUVXDQW� WR� WKH�

µ0LJUDQW� 3URWHFWLRQ� 3URWRFROV¶� SURJUDP� DQG� ZKR� KDYH� UHWDLQHG� ODZ\HUV�´� (5���

(5������7KDW�VDPH�GD\��WKH�FRXUW�JUDQWHG�WKH�QDPHG�SHWLWLRQHUV¶�PRWLRQ�IRU�FODVV�

ZLGH�SUHOLPLQDU\�LQMXQFWLYH�UHOLHI���(5���������

2Q�WKH�PHULWV��WKH�FRXUW�KHOG�WKDW�SHWLWLRQHUV�ZHUH�OLNHO\�WR�VXFFHHG�RQ�WKHLU�

FODLP�WKDW�WKH�$3$�VXSSOLHG�D�ULJKW�WR�FRXQVHO�SULRU�WR�DQG�GXULQJ�QRQ�UHIRXOHPHQW�

LQWHUYLHZV� IRU� SHUVRQV� ZKR� DOUHDG\� KDG� UHWDLQHG� FRXQVHO� SULRU� WR� WKHLU� QRQ�

UHIRXOHPHQW�LQWHUYLHZV���2UGHU�������(5��������7KH�FRXUW�KHOG�WKDW�WKH�IDFW�WKDW�WKH�

³,1$�LV�VLOHQW�RQ�ZKHWKHU�DV\OXP�VHHNHUV�PD\�DFFHVV�UHWDLQHG�FRXQVHO�SULRU�WR�DQG�

GXULQJ� QRQ�UHIRXOHPHQW� LQWHUYLHZV�´� VXSSRUWHG� LWV� FRQFOXVLRQ� EHFDXVH� ³LW� LV�

LPSRVVLEOH� WR� HYLQFH� IURP� WKH� ,1$� ZKHWKHU� WKHUH� LV� D� ULJKW� WR� FRXQVHO� LQ� QRQ�

UHIRXOHPHQW� LQWHUYLHZV� EHFDXVH� WKH� ,1$� GRHV� QRW� PHQWLRQ� QRQ�UHIRXOHPHQW�

LQWHUYLHZV� DW� DOO�´� �2UGHU� ������� � ,Q� WKH� FRXUW¶V� YLHZ�� WKHUH�ZDV� QR� HYLGHQFH� RI�

³&RQJUHVVLRQDO�FRQVLGHUDWLRQ´�RI�ZKHWKHU�DV\OXP�VHHNHUV�KDYH�D�³ULJKW�WR�UHWDLQHG�

FRXQVHO�SULRU�WR�DQG�GXULQJ�QRQ�UHIRXOHPHQW�LQWHUYLHZV�´��2UGHU������$QG�WKH�FRXUW�

KHOG�WKDW�LW�ZDV�³WH[WXDOO\�LQDSSURSULDWH´�WR�FRQVLGHU�³�������E�����&�´�DV�VHWWOLQJ�

ZKHWKHU�WKHUH�LV�D�ULJKW�WR�FRXQVHO�LQ�QRQ�UHIRXOHPHQW�LQWHUYLHZV�EHFDXVH�RI�WKH�³ODFN�

RI�PHQWLRQ�RI�QRQ�UHIRXOHPHQW�LQWHUYLHZV´�LQ�³�������E�����&��´��,G��Q��������

7XUQLQJ�WR�WKH�WH[W�RI�WKH�$3$¶V�ULJKW�WR�FRXQVHO�SURYLVLRQ��WKH�FRXUW�QRWHG�

WKDW�VHFWLRQ�����E��³FRQWDLQV�WZR�GLVWLQFW�SURYLVLRQV�RQ�DFFHVV�WR�UHWDLQHG�FRXQVHO�´�
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WKH�ILUVW�RI�ZKLFK�SURYLGHV�D�ULJKW�WR�FRXQVHO�IRU�DQ\�SHUVRQ�³FRPSHOOHG�WR�DSSHDU�LQ�

SHUVRQ�EHIRUH� DQ� DJHQF\�RU� UHSUHVHQWDWLYH� WKHUHRI�´� �2UGHU� ��� �TXRWLQJ� ��8�6�&��

������E�����7KH�FRXUW�KHOG�WKDW�WKLV�ILUVW�SURYLVLRQ�³DSSOLHV�´�DQG�WKXV�³GLG�QRW�DGGUHVV�

WKH�DSSOLFDELOLW\�RI�WKH�VHFRQG�SURYLVLRQ´�RI�VHFWLRQ�����E����,G���7KH�FRXUW�KHOG�WKDW�

LQ�YLHZ�RI�WKH�³FLUFXPVWDQFHV�LQ�ZKLFK�WKH�QRQ�UHIRXOHPHQW�LQWHUYLHZ�WDNHV�SODFH�´�

LQ�FRQMXQFWLRQ�ZLWK�WKH�IDFW�WKDW�³>D@�QRQ�UHIRXOHPHQW�LQWHUYLHZ�LV�PHUHO\�WKH�QH[W�

VWHS�LQ�D�ORQJ��PXOWL�VWDJH�LPPLJUDWLRQ�SURFHVV�´�FODVV�PHPEHUV�ZHUH�³µFRPSHOOHG¶�

WR�DSSHDU�IRU�WKH�SXUSRVHV�RI�������E��´��2UGHU������7KH�FRXUW�UHOLHG�RQ�6PLOH\�Y��'LU��

2IILFH�RI�:RUNHUV�&RPS��3URJUDPV������)��G������������WK�&LU���������ZKLFK�KHOG�

WKDW�LQGLYLGXDOV�KDYH�D�³VWDWXWRU\�ULJKW�WR�EH�DGYLVHG�DQG�UHSUHVHQWHG�E\�FRXQVHO´�LQ�

³KHDULQJV� KHOG� XQGHU� WKH� /RQJVKRUH�$FW�´� � 7KH� FRXUW� VWDWHG� D� FRQFOXVLRQ� WKDW� D�

KROGLQJ� WKDW� FODVV� PHPEHUV� DUH� QRW� FRPSHOOHG� WR� DSSHDU� DW� QRQ�UHIRXOHPHQW�

LQWHUYLHZV� ³ZRXOG� VXJJHVW� ������E�� GRHV� QRW� DSSO\� LQ� ZRUNHUV¶� FRPSHQVDWLRQ�

KHDULQJV�´�EXW�WKH�1LQWK�&LUFXLW�LQ�6PLOH\�³KHOG�RWKHUZLVH�´��2UGHU�������

)LQDOO\�� WKH�FRXUW�GLVWLQJXLVKHG�$UGHVWDQL�Y�� ,16������8�6������ ������ DQG�

0DUFHOOR�Y��%RQGV������8�6��������������WZR�FDVHV�LQ�ZKLFK�WKH�6XSUHPH�&RXUW�KDG�

KHOG�WKDW�WKH�,1$�GLVSODFHV�WKH�$3$���7KH�FRXUW�H[SODLQHG�WKDW�$UGHVWDQL¶V�KROGLQJ�

WKDW� WKH� ,1$�GLVSODFHV� WKH�$3$�LQ�³LPPLJUDWLRQ�SURFHHGLQJV´�ZDV� OLPLWHG� WR� WKH�

³QDUURZHU� FDWHJRU\� RI� GHSRUWDWLRQ� SURFHHGLQJV´� DQG� GLG� QRW� DGGUHVV� QRQ�

UHIRXOHPHQW�LQWHUYLHZV�LQ�WKH�FRQWH[W�RI�VHFWLRQ������E�����&����2UGHU�����7KH�FRXUW�

&DVH������������������������,'������������'NW(QWU\��������3DJH����RI���



���

IXUWKHU�H[SODLQHG�WKDW��³>G@LVWLOOHG�WR�WKHLU�FRUH�KROGLQJV��ERWK�FDVHV�>$UGHVWDQL�DQG�

0DUFHOOR@� FRQFHUQ� VROHO\� GHSRUWDWLRQ� SURFHHGLQJV�� QRW� DOO� LPPLJUDWLRQ�

SURFHHGLQJV�´��2UGHU������HPSKDVLV�LQ�RULJLQDO����7KH�FRXUW�UHMHFWHG�WKH�DUJXPHQW�

WKDW� D� KROGLQJ� WKDW� $UGHVWDQL� DQG� 0DUFHOOR� GR� QRW� DSSO\� WR� QRQ�UHIRXOHPHQW�

LQWHUYLHZV�³ZRXOG�QHFHVVDULO\�H[WHQG�WR�H[SHGLWHG�UHPRYDO�SURFHHGLQJV´²LQ�ZKLFK�

WKLV� &RXUW� KDV� KHOG� WKHUH� LV� QR� ULJKW� WR� FRXQVHO� EHFDXVH� QR� ³DSSOLFDEOH� VWDWXWH´�

SURYLGHV�VXFK�D�ULJKW��8QLWHG�6WDWHV�Y��%DUDMDV�$OYDUDGR������)��G��������������WK�

&LU�� �����²EHFDXVH� ³H[SHGLWHG� UHPRYDO� SURFHHGLQJV� DQG� QRQ�UHIRXOHPHQW�

LQWHUYLHZV� DUH� QRW� FRPSDUDEOH� LPPLJUDWLRQ� SURFHHGLQJV�´� � 2UGHU� ��� � 7KH� FRXUW�

HPSKDVL]HG�WKDW�WKH�³,1$�SURYLVLRQ�FRQFHUQLQJ�H[SHGLWHG�UHPRYDO�SURFHHGLQJV�LV�

FRPSOH[�� VSHFLDOL]HG�� DQG� VSHFLILF� WR� H[SHGLWHG� UHPRYDO� SURFHHGLQJV�´�ZKLOH� WKH�

³,1$�FRQWDLQV�QR�SURYLVLRQ�FRQFHUQLQJ�QRQ�UHIRXOHPHQW�LQWHUYLHZV�´�D�GLVWLQFWLRQ�

WKH� FRXUW� GHHPHG� ³FUXFLDO´� EHFDXVH� D� ³>V@XEVHTXHQW� VWDWXWH� PD\� QRW� EH� KHOG� WR�

VXSHUVHGH�RU�PRGLI\�>WKH�$3$¶V�SURWHFWLRQ�RI�WKH�ULJKW�WR�DFFHVV�RI�UHWDLQHG�FRXQVHO@��

H[FHSW�WR�WKH�H[WHQW�WKDW�LW�GRHV�VR�H[SUHVVO\�´��,G���TXRWLQJ���8�6�&����������

%HFDXVH�WKH�FRXUW�KHOG�WKDW�SHWLWLRQHUV�ZHUH�OLNHO\�WR�VXFFHHG�RQ�WKHLU�$3$�

ULJKW�WR�FRXQVHO�FODLP��LW�GHFOLQHG�WR�DGGUHVV�WKH�UHPDLQLQJ�FODLPV�WKDW�SHWLWLRQHUV�

UDLVHG�LQ�WKHLU�SUHOLPLQDU\�LQMXQFWLRQ�PRWLRQ���2UGHU����Q�����7KH�FRXUW�DOVR�KHOG�WKDW�

SHWLWLRQHUV� HVWDEOLVKHG� WKDW� FODVV�PHPEHUV�ZRXOG� VXIIHU� LUUHSDUDEOH� LQMXU\� LQ� WKH�

DEVHQFH�RI�SUHOLPLQDU\�UHOLHI�EHFDXVH�³>W@KH�SUHVHQFH�RI�FRXQVHO�ZDV�FOHDUO\�KHOSIXO´�
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WR�SHWLWLRQHUV� DQG�EHFDXVH�RI� WKH� ³VWDNHV�RI� D� QRQ�UHIRXOHPHQW� LQWHUYLHZ�DQG� WKH�

LQWHUYLHZ¶V� IDFW�LQWHQVLYH� QDWXUH�´� � 2UGHU� ���� � 7KH� FRXUW� OLNHZLVH� KHOG� WKDW� WKH�

HTXLWLHV� VXSSRUWHG� D� FODVV�ZLGH� LQMXQFWLRQ� EHFDXVH� ³FODVV� PHPEHUV� IDFH� WKH�

SRVVLELOLW\�RI�EHLQJ�UHWXUQHG� WR�0H[LFR´�HUURQHRXVO\� LQ� WKH�DEVHQFH�RI� LQMXQFWLYH�

UHOLHI� DQG� WKH� EHFDXVH� WKH� ³DGGLWLRQDO� SURFHGXUDO� UHTXLUHPHQWV´�PDQGDWHG� E\� WKH�

LQMXQFWLRQ�³DUH�UHTXLUHG�E\�IHGHUDO�ODZ�´��6HH�2UGHU���������)LQDOO\��WKH�FRXUW�KHOG�

WKDW�WKH�³WH[W�RI�������E�´�PDQGDWHG�³LQ�SHUVRQ�DFFHVV�WR�UHWDLQHG�FRXQVHO�SULRU�WR�

Ǥ�Ǥ�Ǥ�QRQ�UHIRXOHPHQW�LQWHUYLHZV�´�EXW�KHOG�WKDW�RQO\�³WHOHSKRQLF�DFFHVV´�WR�FRXQVHO�

GXULQJ� QRQ�UHIRXOHPHQW� LQWHUYLHZV� ZDV� QHFHVVDU\� VLQFH� ³>S@HWLWLRQHUV� KDYH�

FRQFHGHG� WHOHSKRQLF� DFFHVV� WR� FRXQVHO� GXULQJ� WKH� QRQ�UHIRXOHPHQW� LQWHUYLHZV� LV�

VXIILFLHQW�´��2UGHU�����

7KHUHDIWHU�� LQ� D� GLIIHUHQW� SHQGLQJ� FDVH�� WKLV� &RXUW� UHVWRUHG� D� QDWLRQZLGH�

LQMXQFWLRQ� RI�033� EDVHG� RQ� GLIIHUHQW� FODLPV� DQG� LVVXHV�� EHIRUH� ODWHU� VWD\LQJ� WKH�

LQMXQFWLRQ�RXWVLGH�RI�WKH�1LQWK�&LUFXLW���6HH�,QQRYDWLRQ�/DZ�/DE�Y��:ROI������)��G�

�������WK�&LU���������³,QQRYDWLRQ�,,´���,QQRYDWLRQ�/DZ�/DE�Y��:ROI������)��G�����

��WK�&LU����������2Q�0DUFK�����WKH�6XSUHPH�&RXUW�VWD\HG�WKH�LQMXQFWLRQ�LQ�LWV�HQWLUHW\�

SHQGLQJ�WKH�WLPHO\�ILOLQJ�DQG�GLVSRVLWLRQ�RI�D�SHWLWLRQ�IRU�D�ZULW�RI�FHUWLRUDUL��DQG�

MXGJPHQW�IURP�WKH�6XSUHPH�&RXUW�LQ�WKH�HYHQW�WKH�SHWLWLRQ�IRU�D�ZULW�RI�FHUWLRUDUL�LV�

JUDQWHG���6HH�:ROI�Y��,QQRYDWLRQ�/DZ�/DE��1R����$�����0DU��������������,Q�YLHZ�RI�

WKH�VWD\�JUDQWHG�E\�WKH�6XSUHPH�&RXUW��033�LV�RSHUDWLRQDO�QDWLRQZLGH��LQFOXGLQJ�

&DVH������������������������,'������������'NW(QWU\��������3DJH����RI���
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MXULVGLFWLRQV�FRYHUHG�E\�WKH�1LQWK�&LUFXLW�� �$�SHWLWLRQ�IRU�D�ZULW�RI�FHUWLRUDUL�ZDV�

ILOHG�RQ�$SULO������������6HH�:ROI�Y��,QQRYDWLRQ�/DZ�/DE��1R����������������

6800$5<�2)�7+(�$5*80(17�

7KLV�&RXUW�VKRXOG�UHYHUVH�WKH�GLVWULFW�FRXUW¶V�SUHOLPLQDU\�LQMXQFWLRQ����

,� 7KH�GLVWULFW�FRXUW¶V�LQMXQFWLRQ�UHVWV�RQ�HUURUV�RI�ODZ��

$� �7R� VWDUW�� WKH� ,1$� GRHV� QRW� SURYLGH� D� ULJKW� WR� FRXQVHO� IRU� QRQ�

UHIRXOHPHQW� SURFHHGLQJV� FRQGXFWHG� XQGHU� '+6¶V� H[HUFLVH� RI� WKH� DXWKRULW\� LQ� ��

8�6�&���������E�����&����6HFWLRQ������E�����&��VWDWHV�WKDW�IRU�DOLHQV�SODFHG�LQ�IXOO�

UHPRYDO�SURFHHGLQJV�WKDW�DUULYH�³IURP�D�IRUHLJQ�WHUULWRU\�FRQWLJXRXV�WR�WKH�8QLWHG�

6WDWHV�´�WKH�6HFUHWDU\�RI�+RPHODQG�6HFXULW\�³PD\�UHWXUQ�WKH�DOLHQ�WR�WKDW�WHUULWRU\´�

SHQGLQJ� WKHLU� UHPRYDO�SURFHHGLQJV�� �1RWKLQJ� LQ� WKDW�SURYLVLRQ�VXSSOLHV�D� ULJKW� WR�

FRXQVHO²DQG�VR�WKHUH�LV�QRQH���7KDW�SODLQ�WH[W�FRQFOXVLRQ�LV�FRQILUPHG�E\�WKH�,1$�

PRUH� EURDGO\�� ZKHQ� &RQJUHVV� ZDQWHG� WR� SURYLGH� D� ULJKW� WR� FRXQVHO� LQ� YDULRXV�

LPPLJUDWLRQ�UHODWHG�SURFHHGLQJV�� LW�NQHZ�KRZ�WR�GR�VR²DV�LW�GLG� LQ�IXOO� UHPRYDO�

SURFHHGLQJV�� VHH� �� 8�6�&���������� LQ� H[SHGLWHG� UHPRYDO� SURFHHGLQJV� FRQFHUQLQJ�

DOLHQV� FRQYLFWHG� RI� DQ� DJJUDYDWHG� IHORQ\�� VHH LG���������E�����%��� DQG� SULRU� WR�

FUHGLEOH�IHDU�LQWHUYLHZV�FRQGXFWHG�DV�SDUW�RI�H[SHGLWHG�UHPRYDO�SURFHHGLQJV�XQGHU�

VHFWLRQ������E�������6HH LG���������E�����%��LY����&RQJUHVV�SURYLGHG�QR�VXFK�ULJKW�LQ�

8�6�&���������E�����&����%HFDXVH�QRQ�UHIRXOHPHQW�LQWHUYLHZV�RQO\�RFFXU�DV�SDUW�RI�

&DVH������������������������,'������������'NW(QWU\��������3DJH����RI���
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UHWXUQ�GHFLVLRQV�XQGHU�VHFWLRQ������E�����&���WKH�GLVWULFW�FRXUW�ZDV�ZURQJ�WR�KROG�

WKDW�DOLHQV�XQGHUJRLQJ�QRQ�UHIRXOHPHQW�LQWHUYLHZV�KDYH�D�ULJKW�WR�FRXQVHO��

%� 7KH�$3$¶V�ULJKW�WR�FRXQVHO�SURYLVLRQ²HYHQ�LI�LW�DSSOLHG²ZRXOG�QRW�

VXSSO\�D�ULJKW�WR�FRXQVHO�IRU�FODVV�PHPEHUV���7KDW�SURYLVLRQ�FRQIHUV�D�ULJKW�WR�FRXQVHO�

ZKHQ�D�SHUVRQ�LV�³FRPSHOOHG�WR�DSSHDU�LQ�SHUVRQ�EHIRUH�DQ�DJHQF\�RU�UHSUHVHQWDWLYH�´��

��8�6�&��������E���HPSKDVLV�DGGHG����$Q�DOLHQ�ZKR�KDV�D�QRQ�UHIRXOHPHQW�LQWHUYLHZ�

LV�QRW�³FRPSHOOHG´�WR�DSSHDU���1RQ�UHIRXOHPHQW�LQWHUYLHZV�RFFXU�RQO\�LI�WKH�DOLHQ�

DIILUPDWLYHO\�WDNHV�YROXQWDU\�DFWLRQ�E\�DUWLFXODWLQJ�D�IHDU�RI�UHWXUQLQJ�WR�0H[LFR����

&� ,Q�DQ\�HYHQW��WKH�$3$¶V�ULJKW�WR�FRXQVHO�SURYLVLRQ�GRHV�QRW�DSSO\�KHUH�

EHFDXVH� WKH� ,1$�GLVSODFHV� LW�� � ,Q� WKH� ,1$��&RQJUHVV� ³VXSSODQW>HG@´� WKH�$3$� LQ�

LPPLJUDWLRQ� SURFHHGLQJV�´� � $UGHVWDQL� Y�� ,16�� ���� 8�6�� ����� ���� ������� �FLWLQJ�

0DUFHOOR�Y��%RQGV������8�6���������������������7KDW�LV�QRW�D�VRXQG�UHDGLQJ�RI�WKRVH�

GHFLVLRQV���$QG�WKH�GLVWULFW�FRXUW�RIIHUHG�QR�SODXVLEOH�EDVLV�IRU�UHFRQFLOLQJ�LWV�KROGLQJ�

ZLWK� LWV� UHFRJQLWLRQ� WKDW� WKH� ,1$� GLVSODFHV� WKH� $3$� LQ� H[SHGLWHG� UHPRYDO�

SURFHHGLQJV��ZKLFK�DUH�QRW�GHSRUWDWLRQ�SURFHHGLQJV��EXW�GRHV�QRW�GLVSODFH�WKH�$3$�

LQ�QRQ�UHIRXOHPHQW� LQWHUYLHZV�WKDW�RFFXU�ZKHQ�'+6�H[HUFLVHV� LWV�DXWKRULW\�XQGHU�

�����E�����&��� �6HH�2UGHU���� �7KH�GLVWULFW�FRXUW�EHOLHYHG� WKDW� WKH�³,1$�SURYLVLRQ�

FRQFHUQLQJ�H[SHGLWHG� UHPRYDO�SURFHHGLQJV� >H[SUHVVO\@� VXSHUVHGHV� WKH�$3$´� LQ� D�

ZD\�WKDW�VHFWLRQ������E�����&��GRHV�QRW��LG���EXW�LWV�YLHZ�GRHV�QRW�ZLWKVWDQG�VFUXWLQ\����

,,� &RQVLGHUDWLRQV�RI�KDUP�DQG� WKH�HTXLWLHV�DOVR�IDYRU�UHYHUVDO�� �033�LV�

RQH�RI�WKH�IHZ�FRQJUHVVLRQDOO\�DXWKRUL]HG�WRROV�WR�DGGUHVV�WKH�EXUJHRQLQJ�FULVLV�RQ�
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WKH� VRXWKHUQ� ERUGHU�� DQG� WKH� LQMXQFWLRQ� LPSRVHG� E\� WKH� GLVWULFW� FRXUW� SODFHV�

XQIRXQGHG� UHVWULFWLRQV� RQ� WKH� JRYHUQPHQW¶V� DELOLW\� WR� XWLOL]H� WKDW� WRRO�ZKLOH� DOVR�

KDPSHULQJ� QDWLRQDO� VHFXULW\�� � 7KH� ³SRVVLELOLW\´� WKDW� FODVV�PHPEHUV�ZRXOG� VXIIHU�

KDUP� ZLWKRXW� LQMXQFWLYH� UHOLHI� GRHV� QRW� RXWZHLJK� WKH� KDUPV� LPSRVHG� RQ� WKH�

JRYHUQPHQW�E\�WKH�LQMXQFWLRQ���2UGHU������

67$1'$5'�2)�5(9,(:�

7KH�JUDQW�RI�D�SUHOLPLQDU\�LQMXQFWLRQ�LV�UHYLHZHG�IRU�DEXVH�RI�GLVFUHWLRQ��EXW�

³WKH�GLVWULFW�FRXUW¶V�LQWHUSUHWDWLRQ�RI�WKH�XQGHUO\LQJ�OHJDO�SULQFLSOHV�LV�VXEMHFW�WR�GH�

QRYR�UHYLHZ�DQG�D�GLVWULFW�FRXUW�DEXVHV�LWV�GLVFUHWLRQ�ZKHQ�LW�PDNHV�DQ�HUURU�RI�ODZ�´�

(��	�-��*DOOR�:LQHU\�Y��$QGLQD�/LFRUHV�6�$��� ����)��G���������� ��WK�&LU��������

�TXRWDWLRQ�PDUNV��EUDFNHWV��DQG�HOOLSVLV�RPLWWHG���

$5*80(17

7KLV�&RXUW�VKRXOG�UHYHUVH�WKH�GLVWULFW�FRXUW¶V�LQMXQFWLRQ����

,� 7KH�'LVWULFW�&RXUW�(UUHG�LQ�+ROGLQJ�WKDW�&ODVV�0HPEHUV�:KR�DUH�
6XEMHFW�WR�WKH�5HWXUQ�$XWKRULW\�LQ���8�6�&���������E�����&��3RVVHVV�D�
6WDWXWRU\�5LJKW�WR�&RXQVHO��

$� 7KH�,1$�'RHV�1RW�3URYLGH�D�5LJKW�WR�&RXQVHO�WR�$OLHQV�:KR�$UH�
6XEMHFW�WR���8�6�&���������E�����&���

� 7KH�GLVWULFW�FRXUW�HUUHG�ZKHQ�LW�FRQFOXGHG�WKDW�³>L@W� LV�LPSRVVLEOH�WR�HYLQFH�

IURP� WKH� ,1$�ZKHWKHU� WKHUH� LV� D� ULJKW� WR�FRXQVHO� LQ�QRQ�UHIRXOHPHQW� LQWHUYLHZV´�

XQGHU� 033�� � 2UGHU� ������� � 033� QRQ�UHIRXOHPHQW� LQWHUYLHZV� RQO\� RFFXU� XQGHU�
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VHFWLRQ������E�����&��DQG�WKDW�SURYLVLRQ�GRHV�QRW�SURYLGH�DQ\�ULJKW�WR�FRXQVHO��VR�

WKHUH�LV�QR�ULJKW�WR�FRXQVHO�LQ�QRQ�UHIRXOHPHQW�LQWHUYLHZV���

� 7KH� ,1$� LV� D� ³FRPSUHKHQVLYH� IHGHUDO� VWDWXWRU\� VFKHPH� IRU� UHJXODWLRQ� RI�

LPPLJUDWLRQ� DQG� QDWXUDOL]DWLRQ�´� � &KDPEHU� RI� &RPPHUFH� RI� 8QLWHG� 6WDWHV� Y��

:KLWLQJ������8�6��������������������$V�SDUW�RI�WKLV�FRPSUHKHQVLYH�UHJLPH��&RQJUHVV�

SURPXOJDWHG�D�VWDWXWRU\�SURYLVLRQ�WKDW�H[FOXVLYHO\�JRYHUQV�WKH�WHPSRUDU\�UHWXUQ�RI�

DOLHQV� WR� WKH�FRQWLJXRXV� WHUULWRU\�IURP�ZKLFK� WKH\�DUULYHG��VHFWLRQ������E�����&���

ZKLFK�SURYLGHV�WKDW��³>L@Q�WKH�FDVH�RI�DQ�>HOLJLEOH@�DOLHQ�Ǥ�Ǥ�Ǥ�ZKR�LV�DUULYLQJ�RQ�ODQG�

�ZKHWKHU�RU�QRW�DW�D�GHVLJQDWHG�SRUW�RI�DUULYDO��IURP�D�IRUHLJQ�WHUULWRU\�FRQWLJXRXV�WR�

WKH�8QLWHG�6WDWHV��WKH�>6HFUHWDU\@�PD\�UHWXUQ�WKDW�DOLHQ�WR�WKDW�WHUULWRU\�SHQGLQJ´�WKH�

DOLHQ¶V�UHPRYDO�SURFHHGLQJV�����8�6�&���������E�����&����1R�DVSHFW�RI�WKLV�SURYLVLRQ�

VXSSOLHV�D�ULJKW�WR�FRXQVHO�DV�SDUW�RI�DQ\�GHFLVLRQ�FRQFHUQLQJ�DQ�DOLHQ¶V�UHWXUQ�WR�WKH�

FRQWLJXRXV�WHUULWRU\�IURP�ZKLFK�WKDW�DOLHQ�DUULYHG���6R�WKHUH�LV�QR�ULJKW�WR�FRXQVHO�LQ�

QRQ�UHIRXOHPHQW� LQWHUYLHZV�ZKHQ�'+6� H[HUFLVHV� LWV� VWDWXWRU\� DXWKRULW\� WR� UHWXUQ�

DOLHQV�XQGHU�033����

� 7KLV�SODLQ�WH[W�XQGHUVWDQGLQJ�LV�FRQILUPHG�E\�WKH�,1$�PRUH�EURDGO\���,Q�RWKHU�

SDUWV� RI� WKH� ,1$�� &RQJUHVV� H[SOLFLWO\� SURYLGHG� D� ULJKW� WR� FRXQVHO� LQ� GLIIHUHQW�

SURFHHGLQJV���,Q�IXOO�³UHPRYDO�SURFHHGLQJV�EHIRUH�DQ�,PPLJUDWLRQ�-XGJH�´�&RQJUHVV�

SURYLGHG�WKDW�DOLHQV�³VKDOO�KDYH�WKH�SULYLOHJH�RI�EHLQJ�UHSUHVHQWHG´�E\�FRXQVHO�����

8�6�&���������� �$OLHQV�ZKR�KDYH�EHHQ�FRQYLFWHG�RI�DQ�DJJUDYDWHG�IHORQ\�DQG�DUH�
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SODFHG�LQ�H[SHGLWHG�UHPRYDO�SURFHHGLQJV�³KDYH�WKH�SULYLOHJH�RI�EHLQJ�UHSUHVHQWHG�

�DW�QR�H[SHQVH�WR�WKH�JRYHUQPHQW��E\�����FRXQVHO�´��,G���������E�����%����$QG�IRU�DOO�

RWKHU�DOLHQV�ZKR�DUH�SODFHG�LQ�H[SHGLWHG�UHPRYDO�SURFHHGLQJV�DQG�DUH�UHIHUUHG�IRU�D�

FUHGLEOH�IHDU�LQWHUYLHZ��DOLHQV�KDYH�D�ULJKW�WR�³FRQVXOW�ZLWK�D�SHUVRQ�RU�SHUVRQV�RI�

WKH�DOLHQ¶V�FKRRVLQJ�SULRU�WR�WKH�>FUHGLEOH�IHDU@�LQWHUYLHZ���,G���������E�����%��LY����

7KH�DEVHQFH�RI�DQ\�ULJKW�WR�FRXQVHO�LQ���8�6�&���������E�����&��VKRZV�WKDW�&RQJUHVV�

GHFLGHG�WKDW�WKHUH�LV�QR�VXFK�ULJKW�IRU�DQ\�DVSHFW�RI�WKH�UHWXUQ�SURFHVV��³&RQJUHVV�

JHQHUDOO\� DFWV� LQWHQWLRQDOO\�ZKHQ� LW� XVHV� SDUWLFXODU� ODQJXDJH� LQ� RQH� VHFWLRQ� RI� D�

VWDWXWH�EXW�RPLWV�LW�LQ�DQRWKHU�´��'+6�Y��0DF/HDQ������8�6�����������6��&W�����������

�������� 5XVVHOOR� Y�� 8QLWHG� 6WDWHV�� ���� 8�6�� ���� ��� ������� �³>:@KHUH� &RQJUHVV�

LQFOXGHV�SDUWLFXODU�ODQJXDJH�LQ�RQH�VHFWLRQ�RI�D�VWDWXWH��EXW�RPLWV�LW�LQ�DQRWKHU�VHFWLRQ�

RI� WKH� VDPH� $FW�� LW� LV� JHQHUDOO\� SUHVXPHG� WKDW� &RQJUHVV� DFWV� LQWHQWLRQDOO\� DQG�

SXUSRVHO\�LQ�WKH�GLVSDUDWH�LQFOXVLRQ�RU�H[FOXVLRQ�´���:DGOHU�Y��%LR�5DG�/DEV��,QF���

���� )��G� ������ ����� ��WK� &LU�� ������ �VDPH��� � 7KH� ³VLOHQFH´� LQ� �� 8�6�&��

�������E�����&�� DV� WR� DQ\� ULJKW� WR� FRXQVHO� LQ� WKH� UHWXUQ� SURFHVV� LV� ³HVSHFLDOO\�

VLJQLILFDQW� EHFDXVH´²DV� MXVW� QRWHG²³LWV� QHLJKERULQJ� VXEVHFWLRQ�´�

�������E�����%��LY��� SURYLGHV� D� OLPLWHG� FRQVXOWDWLRQ� ULJKW� SULRU� WR� FUHGLEOH�IHDU�

LQWHUYLHZV���3DGLOOD�Y��,&(������)��G��������������WK�&LU����������7KLV�&RXUW�KDV�

KHOG�WKDW�WKH�³EURDGHU�OHJLVODWLYH�FRQWH[W´�RI�WKH�³,1$´�LQIRUPV�ZKHWKHU�D�ULJKW�WR�

FRXQVHO�DWWDFKHV�WR�D�SDUWLFXODU�³LPPLJUDWLRQ�SURFHHGLQJ>@�´� �=XQLJD�Y��%DUU������

&DVH������������������������,'������������'NW(QWU\��������3DJH����RI���



���

)��G������������WK�&LU���������KROGLQJ�WKDW�DOLHQV�ZKR�KDYH�EHHQ�FRQYLFWHG�RI�DQ�

DJJUDYDWHG�IHORQ\�DQG�DUH�SODFHG�LQ�H[SHGLWHG�UHPRYDO�SURFHHGLQJV�KDYH�D�³VWDWXWRU\�

ULJKW�WR�FRXQVHO´�EHFDXVH�³WKH�VWDWXWH�>������@�FRQWHPSODWHV´�VXFK�D�ULJKW��� �7KDW�

EURDGHU�FRQWH[W�GHFLVLYHO\�VKRZV�WKDW�QR�VXFK�ULJKW�DWWDFKHV�WR�WKH�QRQ�UHIRXOHPHQW�

LQWHUYLHZV�KHUH���³>:@KHQ�&RQJUHVV�LQWHQGHG�DQ�DOLHQ�WR�KDYH�D�ULJKW�WR�FRXQVHO��LW�

NQHZ�KRZ�WR�PDNH�WKDW�ULJKW�FOHDU�´��8QLWHG�6WDWHV�Y��4XLQWHURV�*X]PDQ��1R�������

FU�����������������:/����������DW�
����:�'��9D��-XO\�������������(QJUDIWLQJ�D�

ULJKW�WR�FRXQVHO�LQ�QRQ�UHIRXOHPHQW�LQWHUYLHZV�FRQGXFWHG�XQGHU�033�VXEYHUWV�WKH�

FKRLFH�WKDW�&RQJUHVV�PDGH�LQ���8�6�&���������E�����&��WR�VXSSO\�QR�VXFK�ULJKW����������

� 7KH�GLVWULFW� FRXUW� DFNQRZOHGJHG� WKDW� ³WKH� ,1$�SURYLGHV� DFFHVV� WR� UHWDLQHG�

FRXQVHO�SULRU�WR�>FUHGLEOH�IHDU�LQWHUYLHZV�GXULQJ�H[SHGLWHG�UHPRYDO�SURFHHGLQJV@�DQG�

GXULQJ�IRUPDO�UHPRYDO�SURFHHGLQJV´�DQG�WKDW�WKHUH�LV�QR�³PHQWLRQ�RI�D�ULJKW�WR�DFFHVV�

FRXQVHO´� LQ� �� 8�6�&���������E�����&��� � 2UGHU� ������ Q���� � 7KH� GLVWULFW� FRXUW�

FRQFOXGHG��KRZHYHU��WKDW�LW�ZDV�³LPSRVVLEOH�WR�HYLQFH�IURP�WKH�,1$�ZKHWKHU�WKHUH�

LV� D� ULJKW� WR� FRXQVHO� LQ� QRQ�UHIRXOHPHQW� LQWHUYLHZV� EHFDXVH� WKH� ,1$� GRHV� QRW�

PHQWLRQ�QRQ�UHIRXOHPHQW�LQWHUYLHZV�DW�DOO�´��,G���%XW�WKH�GLVWULFW�FRXUW¶V�IRFXV�RQ�WKH�

DEVHQFH� RI� QRQ�UHIRXOHPHQW� LQWHUYLHZV� LQ� WKH� WH[W� RI� WKH� ,1$� ZDV� PLVSODFHG�

EHFDXVH�� DV� WKH� JRYHUQPHQW� KDV� GHPRQVWUDWHG�� QRQ�UHIRXOHPHQW� LQWHUYLHZV� RQO\�

RFFXU� SXUVXDQW� WR� �������E�����&�� DQG� VLPSO\� H[HUFLVH� WKH� VWDWXWRU\� DXWKRULW\� LQ�

�������E�����&����6HH�(5�����³>$@�WKLUG�FRXQWU\�QDWLRQDO�VKRXOG�QRW�EH�LQYROXQWDULO\�
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UHWXUQHG�WR�0H[LFR�SXUVXDQW�WR�6HFWLRQ�>����@�E�����&��RI�WKH�,1$�LI�WKH�DOLHQ�ZRXOG�

PRUH�OLNHO\�WKDQ�QRW�EH�SHUVHFXWHG�RQ�DFFRXQW�RI�UDFH��UHOLJLRQ��>RU@�QDWLRQDOLW\�´����

7KH�GLVWULFW�FRXUW�DSSHDUHG�WR�UHFRJQL]H�WKLV�IDFW��VHH�7U����������(5�����³>6HFWLRQ@�

�����E�����&��LV�WKH�VWDWXWRU\�PHFKDQLVP�E\�ZKLFK�033�LV�SXW�LQWR�SODFH�´���LG��DW�

����������(5�����³�����E�����&��LV�WKH�DXWKRULW\�WKDW�WKH�*RYHUQPHQW�XVHV�IRU�WKH�

ZKROH� SURJUDP�´��� � $QG�� DV� H[SODLQHG� DERYH�� &RQJUHVV¶V� LQWHQW� LQ� VHFWLRQ�

�����E�����&��LV�DSSDUHQW�IURP�WKH�SURYLVLRQ¶V�WH[W�DQG�WKH�,1$¶V�VWUXFWXUH��WKHUH�LV�

QR�ULJKW�WR�FRXQVHO�LQ�DQ\�SURFHHGLQJ�WKDW�PD\�RFFXU�DV�SDUW�RI�DQ\�LPSOHPHQWDWLRQ�

RI�WKH�UHWXUQ�DXWKRULW\�XQGHU��������E�����&���LQFOXGLQJ�QRQ�UHIRXOHPHQW�LQWHUYLHZV���

� 7KLV�&RXUW¶V�SUHFHGHQW�LQ�8QLWHG�6WDWHV�Y��%DUDMDV�$OYDUDGR������)��G�������

�������WK�&LU���������FRQILUPV�WKDW�WKH�GLVWULFW�FRXUW�HUUHG���,Q�%DUDMDV�$OYDUDGR��

WKLV�&RXUW�UHMHFWHG�WKH�FODLP�WKDW�DOLHQV�LQ�H[SHGLWHG�UHPRYDO�SURFHHGLQJV�ZKR�KDYH�

QRW�EHHQ�FRQYLFWHG�RI�DQ�DJJUDYDWHG�IHORQ\�KDYH�D�³ULJKW� WR�FRXQVHO´�EHFDXVH�QR�

³DSSOLFDEOH�VWDWXWH�Ǥ�Ǥ�Ǥ�LQGLFDWH>V@�WKDW�VXFK�DOLHQV�KDYH�DQ\�VXFK�ULJKW�´������)��G�DW�

�������7KLV�FRQFOXVLRQ�VWHPPHG�IURP�WKH�IDFW�WKDW�VHFWLRQ������E������DSDUW�IURP�

WKH� OLPLWHG� FRQVXOWDWLRQ� ULJKW� SULRU� WR� FUHGLEOH�IHDU� LQWHUYLHZV�� VHH� ��

8�6�&���������E�����%��LY��� GRHV� QRW� PHQWLRQ� DQ\� ULJKW� WR� FRXQVHO� DQG� VLPSO\�

SURYLGHV�WKDW�DOLHQV�LQ�H[SHGLWHG�UHPRYDO�SURFHHGLQJV�VKDOO�EH�³UHPRYHG�IURP�WKH�

8QLWHG�6WDWHV�ZLWKRXW�IXUWKHU�KHDULQJ�RU�UHYLHZ�´��,G���������E�����$��L���%DUDMDV�

$OYDUDGR�� ���� )��G� DW� ������ � 6HFWLRQ� �����E����� DOVR� GRHV� QRW� VSHFLI\� ZKDW�
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SURFHGXUHV�DUH�XVHG�IRU�H[SHGLWHG�UHPRYDO��OHDGLQJ�WKH�DJHQF\�WR��DV�LQ�WKH�UHWXUQ�

FRQWH[W�� ³SURPXOJDWH>@´� ³SURFHGXUHV� IRU� H[SHGLWHG� UHPRYDO´� XQPHQWLRQHG� LQ� WKH�

,1$���%DUDMDV�$OYDUDGR������)��G�DW�������VHH�DOVR���&�)�5����������E�����L����7KH�

DEVHQFH� RI� WKHVH� SURFHGXUHV� IURP� WKH� VWDWXWH� OHG� WKLV� &RXUW� WR� KROG� WKDW� WKH�

³DSSOLFDEOH�VWDWXWH´�SURYLGHV�QR� ULJKW� WR�FRXQVHO�� �%DUDMDV�$OYDUDGR������)��G�DW�

�������6LPLODUO\��WKH�DSSOLFDEOH�VWDWXWH�JRYHUQLQJ�UHWXUQV�WR�0H[LFR�XQGHU�033����

8�6�&���������E�����&���VXSSOLHV�QR�ULJKW�WR�FRXQVHO��VR�WKH�GLVWULFW�FRXUW�VKRXOG�KDYH�

OLNHZLVH�KHOG�WKDW�WKHUH�LV�QR�ULJKW�WR�FRXQVHO�LQ�WKH�QRQ�UHIRXOHPHQW�LQWHUYLHZV�WKDW�

RFFXU�DV�SDUW�RI�WKH�DXWKRULW\�H[HUFLVHG�XQGHU�VHFWLRQ������E�����&���

� 7KH�GLVWULFW�FRXUW�FRQFOXGHG�WKDW�DQ\�FRPSDULVRQ�EHWZHHQ�³H[SHGLWHG�UHPRYDO�

SURFHHGLQJV�DQG�QRQ�UHIRXOHPHQW�LQWHUYLHZV´�ZDV�D�³QRQ�VHTXLWXU´�EHFDXVH�WKH�WZR�

³DUH�QRW�FRPSDUDEOH�LPPLJUDWLRQ�SURFHHGLQJV�´��2UGHU�����%XW�WKDW�LV�QRW�D�JURXQG�

IRU�GLVUHJDUGLQJ�%DUDMDV�$OYDUDGR¶V�SODLQ�WHDFKLQJ��ZKLFK�LV�WKDW�WKH�DEVHQFH�IURP�

DQ�,1$�SURYLVLRQ�RI�D�ULJKW�WR�FRXQVHO�PHDQV�WKDW�WKH�SURYLVLRQ�GRHV�QRW�DIIRUG�D�

ULJKW� WR� FRXQVHO� DQG� WKH� FRXUW� VKRXOG�QRW� UHDG� VXFK� D� ULJKW� LQWR� WKH� VWDWXWH�� �7KH�

GLVWULFW�FRXUW�DOVR�DWWHPSWHG�WR�GLVWLQJXLVK�%DUDMDV�$OYDUDGR�RQ�WKH�EDVLV�WKDW�WKHUH��

WKLV�&RXUW¶V�³UHDVRQLQJ�QHFHVVDULO\�GHSHQG>HG@�RQ�&RQJUHVVLRQDO�FRQVLGHUDWLRQ�RI�

ERWK�H[SHGLWHG�UHPRYDO�SURFHHGLQJV�DQG�IRUPDO�UHPRYDO�SURFHHGLQJV�´��2UGHU������

7KH�³&RQJUHVVLRQDO�FRQVLGHUDWLRQ´�WKH�GLVWULFW�FRXUW�DOOXGHG�WR��KRZHYHU��LG���LV�MXVW�

DV�DSSDUHQW�KHUH�DV�LW�ZDV�LQ�%DUDMDV�$OYDUDGR���6SHFLILFDOO\��WKLV�&RXUW�LQ�%DUDMDV�
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$OYDUDGR� DWWDFKHG� LPSRUWDQFH� WR� WKH� IDFW� WKDW� WKH� ,1$� DQG� LWV� LPSOHPHQWLQJ�

UHJXODWLRQV� ³SURYLGH� D� ULJKW� RI� FRXQVHO´� LQ� ³IRUPDO� UHPRYDO� SURFHHGLQJV�� DV�

FRPSDUHG�WR�H[SHGLWHG�UHPRYDO�SURFHHGLQJV��ZKHUH�WKH\�GR�QRW�´�H[FHSW�IRU�WKH�ULJKW�

WR�FRXQVHO�LQ�VHFWLRQ������IRU�DOLHQV�FRQYLFWHG�RI�DQ�DJJUDYDWHG�IHORQ\�������)��G�DW�

������ �6LPLODUO\��³FRPSDU>LQJ@´�UHWXUQ�GHFLVLRQV�DQG�QRQ�UHIRXOHPHQW� LQWHUYLHZV��

LG���WR�³H[SHGLWHG�UHPRYDO�SURFHHGLQJV�DQG�IRUPDO�UHPRYDO�SURFHHGLQJV�´�2UGHU�����

FRPSHOV� WKH� FRQFOXVLRQ� WKDW� WKHUH� LV� QR� ULJKW� WR� FRXQVHO� LQ� QRQ�UHIRXOHPHQW�

LQWHUYLHZV�EHFDXVH�&RQJUHVV�VSHFLILFDOO\�SURYLGHG�IRU�D�ULJKW�WR�FRXQVHO�DQG�D�ULJKW�

WR�FRQVXOW��UHVSHFWLYHO\��LQ�WKH�ODWWHU�WZR�SURFHHGLQJV��ZKLOH�QR�FRPSDUDEOH�ULJKW�LQ�

WKH�UHWXUQ�VWDWXWH�H[LVWV����

� ,Q�D�IRRWQRWH��WKH�GLVWULFW�FRXUW�DWWHPSWHG�WR�VLGHVWHS�WKH�LPSRUW�RI�WKH�IDFW�WKDW�

³�������E�����%��LY�� Ǥ� Ǥ� Ǥ�SURYLGHV� IRU� WKH� ULJKW� WR� FRQVXOW�ZLWK� FRXQVHO� SULRU� WR� D�

>FUHGLEOH�IHDU�LQWHUYLHZ@´�ZKLOH�WKHUH�LV�QR�³PHQWLRQ�RI�D�ULJKW�WR�DFFHVV�FRXQVHO�Ǥ�Ǥ�Ǥ�

LQ� LPPLJUDWLRQ� SURFHHGLQJ>V@´� FDUULHG� RXW� XQGHU� �� 8�6�&�� �������E�����&�� E\�

UHLWHUDWLQJ�WKDW�³�������E�����&��VD\V�QRWKLQJ�DERXW�WKH�GXW\�RI�QRQ�UHIRXOHPHQW�RU�

WKH�PHFKDQLVPV�E\�ZKLFK�5HVSRQGHQWV�FRPSO\�ZLWK�WKLV�REOLJDWLRQ�´��2UGHU����Q�����

7KLV�LV�\HW�DQRWKHU�H[DPSOH�RI�WKH�GLVWULFW�FRXUW�LPSURSHUO\�DWWHPSWLQJ�WR�GHFRXSOH�

QRQ�UHIRXOHPHQW�LQWHUYLHZV�WKDW�RFFXU�XQGHU�033�IURP�WKH�VLQJOH�VWDWXWRU\�VRXUFH�

WKDW�WKH\�VSULQJ�IURP���������E�����&����$QG�WKH�GLVWULFW�FRXUW¶V�IRFXV�RQ�WKH�³GXW\�

RI�QRQ�UHIRXOHPHQW�´�2UGHU����Q����LV�SDUWLFXODUO\�PLVSODFHG��DV�SHWLWLRQHUV¶�FODLP�LV�
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QRW� SUHGLFDWHG� RQ� DQ\� DOOHJHG� EUHDFK� RI� D� VXEVWDQWLYH� GXW\� RI� QRQ�UHIRXOHPHQW��

XQOLNH�RWKHU�FODLPV�UDLVHG�LQ�GLIIHUHQW�FDVHV�EHIRUH�WKLV�&RXUW��VHH�,QQRYDWLRQ�,,������

)��G� DW� ������ EXW� LV� LQVWHDG� OLPLWHG� WR� DVVHUWLQJ� WKDW� WKH� H[LVWLQJ� SURFHGXUHV�

JRYHUQLQJ� DFFHVV� WR� FRXQVHO� LQ� QRQ�UHIRXOHPHQW� LQWHUYLHZV� DUH� LQDGHTXDWH�� � 6HH�

(5������� �&RPSO�� ��� ���������� � )RU� WKLV� UHDVRQ�� WKH� GLVWULFW� FRXUW¶V� DODUPLVW�

VWDWHPHQW�WKDW�³>LI@�5HVSRQGHQWV¶�DUJXPHQW�ZHUH�WUXH�DQG��������E�����&��FRQFHUQHG�

WKH� SURFHGXUHV� RI� D� QRQ�UHIRXOHPHQW� LQWHUYLHZ�� WKHQ�� E\� H[WHQVLRQ�� WKH� ODFN� RI�

PHQWLRQ�RI�QRQ�UHIRXOHPHQW�LQWHUYLHZV�����FRXOG�EH�XVHG�WR�DUJXH�&RQJUHVV�GLG�QRW�

LQWHQG� IRU� WKHUH� WR� EH� D� GXW\� RI� QRQ�UHIRXOHPHQW� DOWRJHWKHU�´� 2UGHU� ��� Q���� LV�

LUUHOHYDQW���0RUHRYHU��WKH�GLVWULFW�FRXUW¶V�UHDVRQLQJ�IDLOV�RQ�LWV�RZQ�WHUPV�EHFDXVH�

QRQ�UHIRXOHPHQW�LQWHUYLHZV�WKDW�RFFXU�XQGHU�033�SXUVXDQW�WR�VHFWLRQ������E�����&��

DQG�WKH�GXW\�RI�QRQ�UHIRXOHPHQW�DUH�QRW�FRH[WHQVLYH��LQ�RWKHU�SDUWV�RI�WKH�,1$�QRW�

DW�LVVXH�KHUH��&RQJUHVV�VSHFLILFDOO\�DGGUHVVHG�WKH�GXW\�RI�QRQ�UHIRXOHPHQW�ZLWKRXW�

PHQWLRQLQJ�QRQ�UHIRXOHPHQW�LQWHUYLHZV��

��,Q���8�6�&���������E�����$���IRU�H[DPSOH��&RQJUHVV�VSHFLILFDOO\�FRGLILHG�WKH�³GXW\�
RI�QRQ�UHIRXOHPHQW�´� LG��� LQ� IXOO� UHPRYDO�SURFHHGLQJV�E\�PDQGDWLQJ� WKDW�QR�DOLHQ�
PD\�EH�UHPRYHG�WR�D�FRXQWU\�ZKHUH�³WKH�DOLHQ¶V�OLIH�RU�IUHHGRP�ZRXOG�EH�WKUHDWHQHG�
LQ�WKDW�FRXQWU\�EHFDXVH�RI�WKH�DOLHQ¶V�UDFH��UHOLJLRQ��>RU@�QDWLRQDOLW\��PHPEHUVKLS�LQ�
D�SDUWLFXODU�VRFLDO�JURXS��RU�SROLWLFDO�RSLQLRQ�´���
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%� (YHQ�LI�WKH�$3$�$SSOLHG�+HUH��,WV�5LJKW�WR�&RXQVHO�3URYLVLRQ�E\�,WV�
3ODLQ�7HUPV�'RHV�QRW�3URYLGH�D�5LJKW�WR�&RXQVHO�WR�$OLHQV�:KR�DUH�
6XEMHFW�WR���8�6�&���������E�����&���

7KH�GLVWULFW�FRXUW�DOVR�HUUHG�ZKHQ�LW�KHOG�WKDW�WKH�$3$��DVVXPLQJ�WKDW�LW��DQG�

QRW�RQO\�WKH�,1$��DSSOLHV�KHUH��SURYLGHV�D�ULJKW�WR�FRXQVHO�IRU�FODVV�PHPEHUV�LQ�WKHLU�

033�QRQ�UHIRXOHPHQW�LQWHUYLHZ���2UGHU���������%\�LWV�SODLQ�WHUPV��WKH�$3$¶V�ULJKW�

WR�FRXQVHO�SURYLVLRQ�GRHV�QRW�SURYLGH�FODVV�PHPEHUV�WKDW�ULJKW�

� 7KH� $3$� SURYLVLRQ� RQ� ZKLFK� WKH� GLVWULFW� FRXUW� UHOLHG� SURYLGHV� D� ULJKW� WR�

FRXQVHO�LI�³>D@�SHUVRQ�>LV@�FRPSHOOHG�WR�DSSHDU�LQ�SHUVRQ�EHIRUH�DQ�DJHQF\�´����8�6�&��

������E����%\�LWV�SODLQ�WHUPV��WKLV�&RXUW�KDV�UHFRJQL]HG�WKDW�WKLV�SURYLVLRQ�³JUDQW>V@�

WKH�ULJKW�WR�FRXQVHO�WR�DQ\�ZLWQHVV�VXESRHQDHG�WR�DSSHDU�EHIRUH�DQ\�IHGHUDO�DJHQF\�´��

6(&�Y��+LJDVKL������)��G������������WK�&LU���������VHH�)&&�Y��6FKUHLEHU������)��G�

�����������WK�&LU���������³7KH�ILUVW�VHQWHQFH�>RI�������E�@�UHYHUVHV�>SUHYLRXV@�ODZ�

Ǥ�Ǥ�Ǥ�KROGLQJ� WKDW�ZLWQHVVHV� VXESRHQDHG� LQ� DQ� DGPLQLVWUDWLYH� LQYHVWLJDWLRQ�PD\� EH�

GHQLHG�UHSUHVHQWDWLRQ�E\�FRXQVHO���,I�WKH�SHUVRQ�LV�FRPSHOOHG�WR�DSSHDU��KH�LV�HQWLWOHG�

WR�FRXQVHO�´���LG��DW�����Q�����%URZQLQJ��-��GLVVHQWLQJ�LQ�SDUW���³,W�LV�FOHDU��RI�FRXUVH��

WKDW� WKLV� SURYLVLRQ� UHODWHV� RQO\� WR� SHUVRQV� ZKRVH� DSSHDUDQFH� LV� FRPSHOOHG� RU�

FRPPDQGHG��DQG�GRHV�QRW�H[WHQG�WR�SHUVRQV�ZKR�DSSHDU�YROXQWDULO\�RU�LQ�UHVSRQVH�

WR�PHUH� UHTXHVW� E\� DQ� DJHQF\�´� �TXRWLQJ� WKH� $WWRUQH\� *HQHUDO¶V�0DQXDO� RQ� WKH�

$GPLQLVWUDWLYH�3URFHGXUH�$FW�DW�����������������7KXV��ZKHWKHU�WKLV�SURYLVLRQ�DSSOLHV�

DFFRUGLQJO\� WXUQV� RQ� ZKHWKHU� DQ� LQGLYLGXDO� ³DSSHDUV� DW� >WKH@� SURFHHGLQJV�
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YROXQWDULO\�´�&ODUG\�Y��/HYL������)��G��������������WK�&LU���������DV�UHIOHFWHG�LQ�WKH�

RUGLQDU\�PHDQLQJ�RI�WKH�ZRUG�³FRPSHO´��³FDXVH�RU�EULQJ�DERXW�E\�IRUFH��WKUHDWV��RU�

RYHUZKHOPLQJ�SUHVVXUH�´� �%ODFN¶V�/DZ�'LFWLRQDU\� ���WK�HG��������� �2WKHU�FRXUWV�

KDYH�OLNHZLVH�UHFRJQL]HG�WKDW�WKLV�SURYLVLRQ�LV�OLPLWHG�WR�VLWXDWLRQV�ZKHUH�LQGLYLGXDOV�

LQYROXQWDULO\�DSSHDU�EHIRUH�DJHQFLHV���6HH�6(&�Y��&VDSR������)��G��������'�&��&LU��

������ �³>7KH� SURYLVLRQ@� SURYLGHV� WKDW� DQ\� SHUVRQ� VXPPRQHG� WR� DSSHDU� EHIRUH� D�

IHGHUDO�DJHQF\�LV�HQWLWOHG�WR�WKH�DVVLVWDQFH�RI�FRXQVHO�´���0LVV��5LYHU�&RUS��Y��)7&��

����)��G��������������WK�&LU���������³7KH�>V@WDWXWH�Ǥ�Ǥ�Ǥ�DSSHDUV�WR�EH�GHVLJQHG�IRU�

WKH�SURWHFWLRQ�RI�ZLWQHVVHV��QRW�IRU�WKH�EHQHILW�RI�OLWLJDQWV�´���6DOHP�Y��3RPSHR��1R��

���&9�������6-��������:/���������DW�
���(�'�1�<��-DQ������������³7KH�JRYHUQPHQW�

LV�FRUUHFW�WKDW��µ>F@RPSHOOHG¶�LV�D�WHUP�RI�DUW�FRQQRWLQJ�DQ�REOLJDWRU\��LQYROXQWDU\�

DFWLRQ�Ǥ�Ǥ�Ǥ Ǥ��3ODLQWLIIV�FLWH�QR�FDVHV�LQ�ZKLFK�WKH�WHUP�µFRPSHOOHG¶�LQ�>�@�����E��LV�

XQGHUVWRRG�RXWVLGH�WKH�FRQWH[W�RI�D�VXPPRQV�RU�VXESRHQD�´����

8QGHU� WKH� VWDWXWH¶V�SODLQ� WH[W�� LW�GRHV�QRW�FRQIHU�D� ULJKW� WR�FRXQVHO� LQ�QRQ�

UHIRXOHPHQW� LQWHUYLHZV�� � 1RQ�UHIRXOHPHQW� LQWHUYLHZV� GR� QRW� RFFXU� XQOHVV� DOLHQV�

SRWHQWLDOO\�DPHQDEOH�WR�033�WDNH�WKH�DIILUPDWLYH��YROXQWDU\�VWHS�RI�DUWLFXODWLQJ�D�

IHDU�RI�UHWXUQ�WR�0H[LFR�WR�WKH�DJHQF\���6HH�2UGHU����³$V�DSSOLHG�WR�WKH�033��DV\OXP�

VHHNHUV�PXVW�ILUVW�H[SUHVV�D�IHDU�RI�UHWXUQLQJ�WR�0H[LFR��DQG�WKRVH�WKDW�GR�DUH�WKHQ�

GHWDLQHG� E\� &%3� SHQGLQJ� D� QRQ�UHIRXOHPHQW� LQWHUYLHZ� ZLWK� 86&,6� $V\OXP�

2IILFHUV�´��� ,QQRYDWLRQ� ,,�� ���� )��G� DW� ����� �³>$@V\OXP� VHHNHUV�PXVW� YROXQWHHU��
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ZLWKRXW� DQ\� SURPSWLQJ�� WKDW� WKH\� IHDU� UHWXUQLQJ�´��� � 6R� XQOLNH� D� ³VXPPRQV� RU� D�

VXESRHQD�´�6DOHP�������:/���������DW�
���QRQ�UHIRXOHPHQW�LQWHUYLHZV�RFFXU�RQO\�

LI� DOLHQV� WDNH� DQ� DIILUPDWLYH� VWHS� RI� DUWLFXODWLQJ� D� IHDU� RI� UHWXUQLQJ� WR� 0H[LFR�

³ZLWKRXW�DQ\�SURPSWLQJ�´��,QQRYDWLRQ�,,������)��G�DW��������%HFDXVH�DSSHDUDQFH�DW�

QRQ�UHIRXOHPHQW�LQWHUYLHZV�LV�YROXQWDU\�DQG�LV�WULJJHUHG�E\�WKH�DOLHQ��QRW�WKH�DJHQF\��

DOLHQV�XQGHUJRLQJ�QRQ�UHIRXOHPHQW�LQWHUYLHZV�DUH�QRW�³FRPSHOOHG´�WR�DSSHDU�XQGHU�

DQ\�SODXVLEOH�GHILQLWLRQ�RI�WKDW�WHUP�����8�6�&��������E�����

� 7KH� GLVWULFW� FRXUW� DFNQRZOHGJHG� WKDW� WKH� ULJKW� WR� FRXQVHO� XQGHU� WKLV� $3$�

SURYLVLRQ�DSSOLHV�RQO\�ZKHQ�DQ�LQGLYLGXDO�LV�³FRPSHOOHG�WR�DSSHDU�LQ�SHUVRQ�EHIRUH�

DQ�DJHQF\�´��2UGHU���������$QG�WKH�FRXUW�DFNQRZOHGJHG�WKDW�³DV\OXP�VHHNHUV�PXVW�

DUWLFXODWH�D�IHDU�RI�UHWXUQ�WR�0H[LFR�EHIRUH�QRQ�UHIRXOHPHQW�LQWHUYLHZV�FRPPHQFH�´��

2UGHU������%XW�WKH�FRXUW�KHOG�WKDW�FODVV�PHPEHUV�ZHUH�³FRPSHOOHG´�WR�DSSHDU�EHFDXVH�

³>D@� QRQ�UHIRXOHPHQW� LQWHUYLHZ� LV� PHUHO\� WKH� QH[W� VWHS� LQ� D� ORQJ�� PXOWL�VWDJH�

LPPLJUDWLRQ�SURFHVV��DQG�LW�LV�LUUHOHYDQW�WR�WKH�DSSOLFDELOLW\�RI�������E��ZKHWKHU�RU�

QRW�>S@HWLWLRQHUV� WULJJHUHG�WKDW�SURFHVV�´� �,G�� �7KDW�YLHZ�LV� LUUHFRQFLODEOH�ZLWK�WKH�

SODLQ�PHDQLQJ�RI�³FRPSHOOHG�´�ZKLFK�LV�WR�³FDXVH�RU�EULQJ�DERXW�E\�IRUFH��WKUHDWV��

RU�RYHUZKHOPLQJ�SUHVVXUH�´��%ODFN¶V�/DZ�'LFWLRQDU\����WK�HG����������%HFDXVH�FODVV�

PHPEHUV� YROXQWDULO\� ³WULJJHU>@� >WKH@� SURFHVV´� IRU� D� QRQ�UHIRXOHPHQW� LQWHUYLHZ��

2UGHU�����WKH\�DUH�LQ�QR�VHQVH�³FRPSHOOHG´�WR�DSSHDU�IRU�VXFK�DQ�LQWHUYLHZ���7KLV�

FDVH�LV�D�IDU�FU\�IURP�D�VXESRHQD��VHH�6FKUHLEHU������)��G�DW������RU�D�VXPPRQV��DV�
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FODVV�PHPEHUV�DUH�QRW�FRHUFHG�RU�FRPPDQGHG� WR�DSSHDU�DW� WKHLU�QRQ�UHIRXOHPHQW�

LQWHUYLHZV��

� 7KH�GLVWULFW� FRXUW� UHOLHG�RQ�D� VLQJOH� VHQWHQFH� IURP� WKLV�&RXUW¶V�GHFLVLRQ� LQ�

6PLOH\�Y��'LU���2IILFH�RI�:RUNHU�3URJUDPV������)��G������������WK�&LU���������ZKLFK�

KHOG�WKDW�IRU�³KHDULQJV�XQGHU�WKH�/RQJVKRUH�$FW�´�LQGLYLGXDOV�KDYH�D�³VWDWXWRU\�ULJKW�

WR�EH�DGYLVHG�DQG�UHSUHVHQWHG�E\�FRXQVHO�´��6HH�2UGHU�����³7R�KROG�RWKHUZLVH�ZRXOG�

VXJJHVW�������E��GRHV�QRW�DSSO\�LQ�ZRUNHUV¶�FRPSHQVDWLRQ�KHDULQJV²KHDULQJV�WKDW�

DUH�LQLWLDWHG�E\�WKH�VDPH�LQGLYLGXDOV�FODLPLQJ�D�ULJKW�WR�FRXQVHO�XQGHU�������E����7KH�

1LQWK�&LUFXLW� KDV�� KRZHYHU�� KHOG� RWKHUZLVH�´��� �%XW�6PLOH\� LV� LQDSSRVLWH� IRU� WZR�

UHDVRQV����

� )LUVW��DQG�IRUHPRVW��WKH�VLQJOH�FLWDWLRQ�WR�������E��LQ�6PLOH\�GLG�QRW�DSSO\�WKH�

ULJKW�WR�FRXQVHO�SURYLVLRQ�WKDW�WKH�GLVWULFW�FRXUW�UHOLHG�RQ���$V�WKH�GLVWULFW�FRXUW�QRWHG��

³>V@HFWLRQ�����E��FRQWDLQV�WZR�GLVWLQFW�SURYLVLRQV�RQ�DFFHVV�WR�UHWDLQHG�FRXQVHO�´�WKH�

SURYLVLRQ�WKDW�IRUPHG�WKH�EDVLV�IRU�WKH�GHFLVLRQ�EHORZ��DQG�D�VHFRQG�SURYLVLRQ�VWDWLQJ�

WKDW� D� ³SDUW\� LV� HQWLWOHG� WR� DSSHDU� LQ� SHUVRQ� RU� E\� RU�ZLWK� FRXQVHO� RU� RWKHU� GXO\�

TXDOLILHG� UHSUHVHQWDWLYH� LQ� DQ� DJHQF\� SURFHHGLQJ�´� � 2UGHU� ��� �TXRWLQJ� ��

8�6�&��������E���� �� $OWKRXJK� WKH� RSLQLRQ� LQ� 6PLOH\� GRHV� QRW� VD\� ZKLFK� SDUW� RI�

��7R�WKH�H[WHQW�SHWLWLRQHUV�DVN�WKLV�&RXUW�WR�DIILUP�RQ�WKH�DOWHUQDWLYH�JURXQG�WKDW�WKH�
VHFRQG�SURYLVLRQ�RI�������E��VXSSRUWV�WKH�LQMXQFWLRQ�EHORZ��WKDW�DUJXPHQW�VKRXOG�EH�
UHMHFWHG�EHFDXVH�� ���� WKH�GLVWULFW�FRXUW��³LQ� WKH�ILUVW� LQVWDQFH�´�VKRXOG�DGGUHVV� WKDW�
LVVXH�RQ�UHPDQG��&ODUN�Y��&KDSSHOO������)��G������������WK�&LU�������������DV�WKH�
JRYHUQPHQW� DUJXHG� EHORZ�� QRQ�UHIRXOHPHQW� LQWHUYLHZV� DUH� QRW� ³DJHQF\�
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������E�� DSSOLHV�� WKLV� &RXUW� ZDV� OLNHO\� UHIHUULQJ� WR� WKH� ³VHFRQG� SURYLVLRQ´� RI�

VHFWLRQ�����E���2UGHU�����EHFDXVH�WKH�DJHQF\�SURFHHGLQJ�LQ�TXHVWLRQ�LQ�6PLOH\�ZDV�

D�³KHDULQJ>@�KHOG�XQGHU�WKH�/RQJVKRUH�$FW´�RQ�WKH�UHFRUG�WKDW�GHWHUPLQHG�ZKHWKHU�

RU� QRW�ZRUNHUV¶� FRPSHQVDWLRQ�EHQHILWV�ZHUH� DZDUGHG�� � ����)��G� DW� ����� �6XFK� D�

SURFHHGLQJ�LV�D�WH[WERRN�H[DPSOH�RI�DQ�³DJHQF\�SURFHHGLQJ´�ZLWKLQ�WKH�PHDQLQJ�RI�

WKH�VHFRQG�SURYLVLRQ�RI�VHFWLRQ�����E����6HH���8�6�&��������D���³7KLV�VHFWLRQ�DSSOLHV��

DFFRUGLQJ�WR�WKH�SURYLVLRQV�WKHUHRI��LQ�HYHU\�FDVH�RI�DGMXGLFDWLRQ�UHTXLUHG�E\�VWDWXWH�

WR�EH�GHWHUPLQHG�RQ�WKH�UHFRUG�´������8�6�&��������G���³>$@Q\�KHDULQJ�KHOG�XQGHU�

>WKH�/RQJVKRUH�$FW@�VKDOO�EH�FRQGXFWHG�LQ�DFFRUGDQFH�ZLWK�WKH�SURYLVLRQV�RI�VHFWLRQ�

���� RI� WLWOH� ��´��� �� 8�6�&������������ ����� �QRWLQJ� WKDW� DQ� ³DJHQF\� SURFHHGLQJ´�

LQFOXGHV� DQ� ³DGMXGLFDWLRQ´��� � ,QGHHG�� 6PLOH\� QHYHU� HYHQ� PHQWLRQV� WKH� ZRUG�

³FRPSHOOHG�´��

� 6HFRQG�� WKH� KROGLQJ� LQ� 6PLOH\� ZDV� SUHGLFDWHG� RQ� WKH� H[SOLFLW� VWDWXWRU\�

UHTXLUHPHQW�WKDW�³KHDULQJV�XQGHU�WKH�/RQJVKRUH�$FW�VKDOO�EH�FRQGXFWHG�SXUVXDQW�WR�

WKH�$GPLQLVWUDWLYH�3URFHGXUH�$FW�´�����)��G�DW������DQG�FLWHG��DORQJ�ZLWK�������E���

UHJXODWLRQV�VSHFLILF�WR�WKH�/RQJVKRUH�$FW�WKDW�SURYLGH�D�ULJKW�WR�FRXQVHO���6HH�LG������

&�)�5�������������³7KH�FODLPDQW�DQG�WKH�HPSOR\HU�RU�FDUULHU�PD\�EH�UHSUHVHQWHG�E\�

SHUVRQV�RI�WKHLU�FKRLFH�´����,W�LV�LPSRVVLEOH�WR�VHSDUDWH�WKH�VWDWHPHQW�LQ�6PLOH\�WKDW�

SURFHHGLQJ>V@´�ZLWKLQ�WKH�PHDQLQJ�RI�VHFWLRQ�����E���'NW�����DW��������DQG�����LQ�
DQ\� HYHQW�� WKH� UHPDLQLQJ� DUJXPHQWV� WKH� JRYHUQPHQW� DGYDQFHV� RQ� DSSHDO�ZDUUDQW�
UHYHUVDO�HYHQ�LI�WKH�VHFRQG�SURYLVLRQ�RI�������E��DSSOLHG��ZKLFK�LW�GRHV�QRW������

&DVH������������������������,'������������'NW(QWU\��������3DJH����RI���
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WKH�FODLPDQW�KDG�D�³ULJKW�WR�EH�DGYLVHG�DQG�UHSUHVHQWHG�E\�FRXQVHO�´�����)��G�DW������

IURP�WKH�VWDWXWH�DQG�UHJXODWLRQV�VSHFLILF�WR�WKH�/RQJVKRUH�$FW�SURYLGLQJ�WKDW�ULJKW��

� 7KH�GLVWULFW� FRXUW� DOVR�DWWDFKHG� LPSRUWDQFH� WR� WKH� IDFW� WKDW� ³>S@ULRU� WR�QRQ�

UHIRXOHPHQW�LQWHUYLHZV��DV\OXP�VHHNHUV�DUH�GHWDLQHG�LQ´�'+6�FXVWRG\�DQG�KHOG�WKDW�

WKHVH�³FLUFXPVWDQFHV´�VXSSRUWHG�LWV�FRQFOXVLRQ�WKDW�FODVV�PHPEHUV�DUH�³FRPSHOOHG´�

WR�DSSHDU�DW�WKHLU�QRQ�UHIRXOHPHQW�LQWHUYLHZV���2UGHU������7KDW�WRR�ZDV�HUURU��DV�WKHVH�

³FLUFXPVWDQFHV�´�LG���ZHUH�QRW�D�SURGXFW�RI�DJHQF\�FRPSXOVLRQ��EXW�LQVWHDG�WKH�GLUHFW�

UHVXOW�RI�WKH�GHFLVLRQ�PDGH�E\�FODVV�PHPEHUV�WR�HQWHU�WKH�8QLWHG�6WDWHV�LOOHJDOO\�DQG�

WR�³VHHN>@�DGPLVVLRQ�LQWR�WKH�8QLWHG�6WDWHV�´��&ODUN�Y��6PLWK������)��G������������

��WK�&LU����������7KH�GLVWULFW�FRXUW�GLG�QRW�FLWH�D�VLQJOH�FDVH�WKDW�KDV�HQGRUVHG�VXFK�D�

WKHRU\�RI�LPSOLFLW�FRPSXOVLRQ�LQ�WKH�FRQWH[W�RI�WKH�ULJKW�WR�FRXQVHO�LQ�VHFWLRQ�����E����

0RUHRYHU�� WKH� H[SHGLWHG� DQG� IXOO� UHPRYDO� VWDWXWHV� ³PDQGDWH� GHWHQWLRQ´� ³XQWLO�

UHPRYDO�SURFHHGLQJV�KDYH�FRQFOXGHG�´��-HQQLQJV������6��&W��DW�������,W�LV�WKHUHIRUH�

DQRPDORXV�WR�KROG��DV�WKH�GLVWULFW�FRXUW�GLG��WKDW�WLPH�VSHQW�LQ�³&%3�FXVWRG\�´�2UGHU�

���� DPRXQWV� WR� VSHFLILF� DFWLRQ� WDNHQ� E\� 86&,6� WR� FRPSHO� DSSHDUDQFH� DW� QRQ�

UHIRXOHPHQW�LQWHUYLHZV�ZKHQ�DOLHQV�VXEMHFW�WR�H[SHGLWHG�RU�IXOO�UHPRYDO�SURFHHGLQJV�

ZKR� DUH� QRW� XQGHUJRLQJ� QRQ�UHIRXOHPHQW� LQWHUYLHZV� DUH� JHQHUDOO\� VXEMHFW� WR�

GHWHQWLRQ������

&DVH������������������������,'������������'NW(QWU\��������3DJH����RI���
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&� ,Q�$Q\�(YHQW��WKH�$3$¶V�5LJKW�WR�&RXQVHO�3URYLVLRQ�'RHV�1RW�$SSO\�
+HUH�%HFDXVH�WKH�,1$�'LVSODFHV�,W��

� )LQDOO\�� WKH�GLVWULFW�FRXUW�HUUHG� LQ�KROGLQJ� WKDW� WKH�$3$�SURYLGHV�D� ULJKW� WR�

FRXQVHO�WR�FODVV�PHPEHUV�EHFDXVH�WKH�,1$�VXSSODQWV�WKH�$3$���2UGHU�������

� 7KH� ODZ� LV� VHWWOHG� WKDW� WKH� ,1$� ³VXSSODQW>V@� WKH� $3$� LQ� LPPLJUDWLRQ�

SURFHHGLQJV�´��$UGHVWDQL�Y��,16������8�6��������������������7KH�6XSUHPH�&RXUW�ORQJ�

DJR�³GHFLGHG�WKDW´�LPPLJUDWLRQ�SURFHHGLQJV�³DUH�QRW�JRYHUQHG�E\�WKH�$3$´�LQ�OLJKW�

³WKH�EDFNJURXQG´�RI�WKH�,1$��³LWV�ODERULRXV�DGDSWLRQ�RI�WKH�>$3$@�WR�WKH�GHSRUWDWLRQ�

SURFHVV�� WKH� VSHFLILF� SRLQWV� DW�ZKLFK� GHYLDWLRQV� IURP� WKH� >$3$@�ZHUH�PDGH�� WKH�

UHFRJQLWLRQ�LQ�WKH�OHJLVODWLYH�KLVWRU\�RI�WKLV�DGDSWLYH�WHFKQLTXH�DQG�RI�WKH�SDUWLFXODU�

GHYLDWLRQV��DQG�WKH�GLUHFWLRQ�LQ�WKH�VWDWXWH�WKDW�WKH�PHWKRGV�WKHUHLQ�SUHVFULEHG�VKDOO�

EH� WKH� VROH� DQG� H[FOXVLYH� SURFHGXUH� IRU� GHSRUWDWLRQ� SURFHHGLQJV�´� � ,G�� DW� �������

�GLVFXVVLQJ�0DUFHOOR�Y��%RQGV������8�6������ ��������� �7KXV��³WKH� ,1$�H[SUHVVO\�

VXSHUVHGHV�WKH�KHDULQJ�SURYLVLRQV�RI�WKH�$3$´�DQG�³LPPLJUDWLRQ�SURFHHGLQJV´�DUH�

³QRW�JRYHUQHG�E\�WKH�$3$�´��,G��DW������VHH�&DVWLOOR�9LOODJUD�Y��,16������)��G�������

�������WK�&LU���������³3DUW�RI�WKH�UDWLR�GHFLGHQGL�LQ�$UGHVWDQL�ZDV�WKDW�µLPPLJUDWLRQ�

SURFHHGLQJV�Ǥ�Ǥ�Ǥ�DUH�QRW�JRYHUQHG�E\�WKH�$3$�¶´���VHH�DOVR�$OOHQ�Y��0LODV������)��G�

����������������WK�&LU���������³&RQJUHVV�PD\�DOVR�SUHHPSW�DSSOLFDWLRQ�RI�VRPH�RU�

DOO� RI� WKH� $3$� Ǥ�Ǥ�Ǥ� � Ǥ� � 7KH� LPPLJUDWLRQ� ODZV� SURYLGH� D� JRRG� H[DPSOH� RI� WKHVH�

SULQFLSOHV�´��LQWHUQDO�TXRWDWLRQV�RPLWWHG����0DUWLQH]�Y��+ROGHU������)��$SS¶[������

������WK�&LU���������³0DUWLQH]¶V�DUJXPHQW�WKDW�KH�ZDV�HQWLWOHG�WR�EH�UHSUHVHQWHG�E\�

&DVH������������������������,'������������'NW(QWU\��������3DJH����RI���
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FRXQVHO� DW� WKH� ERUGHU� SXUVXDQW� WR� WKH� $GPLQLVWUDWLYH� 3URFHGXUH� $FW� LV� ZLWKRXW�

PHULW�´����2WKHU�FRXUWV�KDYH�VLPLODUO\�UHFRJQL]HG�WKDW�WKH�,1$�GLVSODFHV�WKH�$3$�LQ�

LPPLJUDWLRQ�SURFHHGLQJV���6HH�+DPGL�H[�UHO��+DPGL�Y��1DSROLWDQR������)��G������

������WK�&LU���������³>,@PPLJUDWLRQ�SURFHHGLQJV�Ǥ�Ǥ�Ǥ�DUH�QRW�JRYHUQHG�E\�WKH�$3$�

EHFDXVH�&RQJUHVV�LQWHQGHG�WKH�SURYLVLRQV�RI�WKH�Ǥ�Ǥ�Ǥ�,1$�Ǥ�Ǥ�Ǥ�WR�VXSSODQW�WKH�$3$�LQ�

LPPLJUDWLRQ�SURFHHGLQJV�´��LQWHUQDO�TXRWDWLRQV�RPLWWHG����4XLQWHURV�*X]PDQ�������

:/����������DW�
����³>7@KH�$3$¶V�SURYLVLRQ�UHJDUGLQJ�UHSUHVHQWDWLRQ�E\�FRXQVHO�

GRHV�QRW�DSSO\�WR�DQ�H[SHGLWHG�UHPRYDO�>SURFHHGLQJ@�XQGHU��������E��Ǥ�Ǥ�Ǥ��Ǥ��>:@KHQ�

&RQJUHVV�SDVVHG�WKH�OHJLVODWLRQ�LQFOXGLQJ�WKH�H[SHGLWHG�UHPRYDO�SURFHGXUHV��LW�GLG�

VR� DJDLQVW� WKH� EDFNGURS� RI� WKH� KROGLQJV� LQ�0DUFHOOR� DQG� $UGHVWDQL� ZKLFK� KDG�

HVWDEOLVKHG� WKH� JHQHUDO� SURSRVLWLRQ� WKDW� WKH� $3$� GLG� QRW� DSSO\� WR� LPPLJUDWLRQ�

SURFHHGLQJV�´����

7R�EH�VXUH��WKH�$3$��DW���8�6�&���������SURYLGHV�WKDW�D�³>V@XEVHTXHQW�VWDWXWH�

PD\�QRW�EH�KHOG�WR�VXSHUVHGH�RU�PRGLI\�WKLV�VXEFKDSWHU�Ǥ�Ǥ�Ǥ�H[FHSW�WR�WKH�H[WHQW�WKDW�

LW�GRHV�VR�H[SUHVVO\�´��%XW�WKH�6XSUHPH�&RXUW�LQ�0DUFHOOR�H[SUHVVO\�DFFRXQWHG�IRU�

WKDW�SURYLVLRQ�LQ�KROGLQJ�WKDW�DQ�H[SOLFLW�PDJLF�ZRUGV�UHSXGLDWLRQ�RI�WKH�$3$�LQ�WKH�

,1$�ZDV�QRW�QHFHVVDU\�WR�KROG�WKDW�WKH�,1$�VXSSODQWHG�WKH�$3$�EHFDXVH�RI�WKH�WH[W�

DQG�VWUXFWXUH�RI� WKH�,1$�� �6HH�0DUFHOOR������8�6��DW������³([HPSWLRQV�IURP�WKH�

WHUPV�RI�WKH�$GPLQLVWUDWLYH�3URFHGXUH�$FW�DUH�QRW�OLJKWO\�WR�EH�SUHVXPHG�LQ�YLHZ�RI�

WKH� VWDWHPHQW� Ǥ�Ǥ�Ǥ� WKDW�PRGLILFDWLRQV�PXVW� EH� H[SUHVV�� �%XW� Ǥ�Ǥ�Ǥ� >X@QOHVV�ZH� DUH� WR�

&DVH������������������������,'������������'NW(QWU\��������3DJH����RI���
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UHTXLUH� WKH� &RQJUHVV� WR� HPSOR\� PDJLFDO� SDVVZRUGV� LQ� RUGHU� WR� HIIHFWXDWH� DQ�

H[HPSWLRQ�IURP�WKH�$GPLQLVWUDWLYH�3URFHGXUH�$FW��ZH�PXVW�KROG� WKDW� WKH�SUHVHQW�

VWDWXWH�H[SUHVVO\�VXSHUVHGHV�WKH�KHDULQJ�SURYLVLRQV�RI�WKDW�$FW�´���VHH�DOVR�&DVWLOOR�

9LOODJUD�� ���� )��G� DW� ����� �DFNQRZOHGJLQJ� ��8�6�&��������� \HW� KROGLQJ� WKDW� WKH�

³,1$�GLVSODFHV� WKH�$3$´�RQ� WKH�TXHVWLRQ�RI� ³ZKHWKHU� DGPLQLVWUDWLYH�QRWLFH�ZDV�

DSSURSULDWH´�LQ�SURFHHGLQJV�EHIRUH�WKH�%,$�HYHQ�WKRXJK�³0DUFHOOR�DUJXDEO\�>ZDV@�

QRW�GLVSRVLWLYH´�EHFDXVH�³WKH�DOLHQ�FRQFHGHV�GHSRUWDELOLW\´�����

8QGHU�WKH�ORQJ�VHWWOHG�UXOH�GHVFULEHG�LQ�WKHVH�FDVHV��WKH�,1$�³VXSSODQW>V@�WKH�

$3$´�KHUH��LQFOXGLQJ�WKH�$3$¶V�ULJKW�WR�FRXQVHO�SURYLVLRQ���$UGHVWDQL������8�6��DW�

������7KHUH�ZDV�QR�EDVLV�IRU�WKH�GLVWULFW�FRXUW�WR�UHO\�RQ�WKH�$3$�LQ�KROGLQJ�WKDW�FODVV�

PHPEHUV�KDYH�D�ULJKW�WR�FRXQVHO�LQ�WKHLU�QRQ�UHIRXOHPHQW�LQWHUYLHZV��

7KH� GLVWULFW� FRXUW� KHOG� WKDW� $UGHVWDQL� DQG�0DUFHOOR� GLG� QRW� FRPSHO� WKDW�

FRQFOXVLRQ�EHFDXVH��DFFRUGLQJ�WR�WKH�FRXUW��³>G@LVWLOOHG�WR�WKHLU�FRUH�KROGLQJV��ERWK�

FDVHV� FRQFHUQ� VROHO\� GHSRUWDWLRQ� SURFHHGLQJV�� QRW� DOO� LPPLJUDWLRQ� SURFHHGLQJV�´��

2UGHU����HPSKDVLV�LQ�RULJLQDO����7KDW�LV�QRW�D�VRXQG�UHDGLQJ�RI�WKRVH�FDVHV�DQG�FDQQRW�

EH�UHFRQFLOHG�ZLWK�WKH�GLVWULFW�FRXUW¶V�RZQ�UHFRJQLWLRQ�WKDW�WKH�$3$�GRHV�QRW�DSSO\�

WR� H[SHGLWHG� UHPRYDO� SURFHHGLQJV� FRQGXFWHG� XQGHU� �� 8�6�&�� �������E������ � 6HH

2UGHU� ��� � 7R� VWDUW�� $UGHVWDQL� KHOG� WKDW� ³WKH� SURYLVLRQV� RI� WKH� ,PPLJUDWLRQ� DQG�

1DWLRQDOLW\�$FW��Ǥ�Ǥ�Ǥ�VXSSODQW�WKH�$3$�LQ�LPPLJUDWLRQ�SURFHHGLQJV�´������8�6��DW�����

�HPSKDVLV� DGGHG��� LG�� DW� ���� �³>:@H� FRQFOXGH� WKDW� DGPLQLVWUDWLYH� LPPLJUDWLRQ�

&DVH������������������������,'������������'NW(QWU\��������3DJH����RI���
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SURFHHGLQJV�GR�QRW�IDOO�XQGHU�VHFWLRQ�����´��HPSKDVLV�DGGHG����VHH�DOVR�&DVWLOOR�

9LOODJUD�� ���� )��G� DW� ����� �³3DUW� RI� WKH� UDWLR� GHFLGHQGL� LQ� $UGHVWDQL� ZDV� WKDW�

LPPLJUDWLRQ�SURFHHGLQJV�Ǥ�Ǥ�Ǥ�DUH�QRW�JRYHUQHG�E\�WKH�$3$�´����7KH�6XSUHPH�&RXUW�

LVVXHG�WKLV�KROGLQJ�GHVSLWH�VHSDUDWHO\�GLVFXVVLQJ�³GHSRUWDWLRQ�SURFHHGLQJV´� LQ� WKH�

VDPH�VHFWLRQ�RI�WKH�RSLQLRQ���$UGHVWDQL������8�6��DW����������&RXUWV�KDYH�WKHUHIRUH�

KHOG��EDVHG�RQ�$UGHVWDQL��WKDW�WKH�$3$�GRHV�QRW�DSSO\�LQ�³LPPLJUDWLRQ�SURFHHGLQJV´�

WKDW�DUH�QRW�GHSRUWDWLRQ�SURFHHGLQJV��LQFOXGLQJ�IXOO�UHPRYDO�SURFHHGLQJV��VHH�+DPGL��

���� )��G� DW� ����� DQG� H[SHGLWHG� UHPRYDO� SURFHHGLQJV� WKDW� RFFXU� XQGHU� VHFWLRQ�

�����E������VHH�4XLQWHURV�*X]PDQ�������:/����������DW�
����

� 7KH�GLVWULFW�FRXUW�DOVR�WKRXJKW�WKDW�WKH�ORJLF�XQGHUO\LQJ�ERWK�$UGHVWDQL�DQG�

0DUFHOOR�ZDV�FRQILQHG�WR�GHSRUWDWLRQ�SURFHHGLQJV���2UGHU����³%RWK�FDVHV�HPSKDVL]H�

WKH�,1$¶V�ODERULRXV�DGDSWLRQ�RI�WKH�>$3$@�WR�WKH�GHSRUWDWLRQ�SURFHVV�DQG�WKH�,1$¶V�

ODQJXDJH�DVVHUWLQJ�WKDW�LW�VKDOO�EH�WKH�VROH�DQG�H[FOXVLYH�SURFHGXUH�IRU�GHSRUWDWLRQ�

SURFHHGLQJV�´� �HPSKDVLV� LQ� RULJLQDO�� LQWHUQDO� TXRWDWLRQV� RPLWWHG����0DUFHOOR������

8�6�� DW� ���� �³6HFWLRQ� ����E�� H[SUHVVO\� VWDWHV��7KH� SURFHGXUH� �KHUHLQ� SUHVFULEHG��

VKDOO�EH�WKH�VROH�DQG�H[FOXVLYH�SURFHGXUH�IRU�GHWHUPLQLQJ�WKH�GHSRUWDELOLW\�RI�DQ�DOLHQ�

XQGHU�WKLV�VHFWLRQ�´����7KLV�&RXUW�KDV�KHOG��KRZHYHU��WKDW�WKH�UHDFK�RI�$UGHVWDQL�LV�

QRW�OLPLWHG�WR�VLWXDWLRQV�ZKHUH�WKH�³VROH�DQG�H[FOXVLYH´�FODXVH�GHVFULEHG�DERYH�LV�

RSHUDWLYH���,Q�D�FDVH�ZKHUH�DQ�³DOLHQ�FRQFHGH>G@�GHSRUWDELOLW\´²QXOOLI\LQJ�WKH�HIIHFW�

RI�WKH�VROH�DQG�H[FOXVLYH�FODXVH�WKDW�WKH�GLVWULFW�FRXUW�HPSKDVL]HG²DQG�³0DUFHOOR

&DVH������������������������,'������������'NW(QWU\��������3DJH����RI���
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DUJXDEO\�ZDV�QRW�GLVSRVLWLYH�´�WKLV�&RXUW�KHOG�WKDW�WKH�$3$�LV�VWLOO�GLVSODFHG�E\�WKH�

,1$�EHFDXVH�RI�WKH�³UDWLR�GHFLGHQGL�LQ�$UGHVWDQL Ǥ�Ǥ�Ǥ�WKDW�LPPLJUDWLRQ�SURFHHGLQJV�

Ǥ�Ǥ�Ǥ�DUH�QRW�JRYHUQHG�E\�WKH�$3$�´��&DVWLOOR�9LOODJUD������)��G�DW�������LG��DW������

����KROGLQJ�WKDW�³TXHVWLRQ´�RI�ZKHWKHU�³DGPLQLVWUDWLYH�QRWLFH�ZDV�DSSURSULDWH´�LQ�

SURFHHGLQJV� EHIRUH� WKH� %,$� KDG� WR� EH� DQDO\]HG� ³XQGHU� WKH� ,1$´� ³>L@Q� OLJKW� RI�

$UGHVWDQL´�����

� 7KH� ³ODERULRXV� DGDSWDWLRQ� RI� WKH´� $3$� DQG� WKH� ³VSHFLILF� SRLQWV� DW� ZKLFK�

GHYLDWLRQV�IURP�WKH´�$3$�ZHUH�PDGH��$UGHVWDQL������8�6��DW���������2UGHU����LV�MXVW�

DV� DSSDUHQW� LQ� WKH� SUHVHQW� LWHUDWLRQ� RI� WKH� ,1$� DV� LW� ZDV� LQ� WKH� GHSRUWDWLRQ�

SURFHHGLQJV� DW� LVVXH� LQ� $UGHVWDQL� DQG�0DUFHOOR�� � &RQJUHVV� DGRSWHG� SURFHGXUHV�

DSSUR[LPDWLQJ� WKH�KHDULQJ�SURFHGXUHV� LQ� WKH�$3$�LQ�GLIIHUHQW�SURFHHGLQJV��VHH���

8�6�&��������D�� LG���������E��� DQG� ³VSHFLILF>DOO\@� ³GHYLD>WHG@´� IURP� WKRVH�

SURFHGXUHV� LQ� RWKHU� SURFHHGLQJV�� VHH� �� 8�6�&���������E������ LQFOXGLQJ� WKH� UHWXUQ�

FRQWH[W�DW�LVVXH��VHH���8�6�&���������E�����&����7KH�³EDFNJURXQG´�RI�VHFWLRQ�������

$UGHVWDQL������8�6��DW������EXWWUHVVHV�WKH�FRQFOXVLRQ�WKDW�WKH�,1$¶V�GLVSODFHPHQW�RI�

WKH�$3$�LV�QRW�OLPLWHG�WR�GHSRUWDWLRQ�SURFHHGLQJV���,Q�������&RQJUHVV�SDVVHG�WKH�

,OOHJDO�,PPLJUDWLRQ�5HIRUP�DQG�,PPLJUDQW�5HVSRQVLELOLW\�$FW��,,5,5$���OHJLVODWLRQ�

WKDW��DPRQJ�RWKHU� WKLQJV��FRGLILHG�³H[SHGLWHG� UHPRYDO´�SURFHHGLQJV�FRGLILHG�DW���

8�6�&���������E����� DQG� UHWXUQ� GHFLVLRQV� FRGLILHG� DW� �� 8�6�&���������E�����&����

0RUDOHV�,]TXLHUGR�Y��*RQ]DOHV������)��G�������������QQ��������������WK�&LU���������
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+�5��5HS����������DW��������6HSW��������������6HFWLRQ������ZDV�HQDFWHG�³DJDLQVW�WKH�

EDFNJURXQG�RI�WKH�KROGLQJV�LQ�0DUFHOOR�DQG�$UGHVWDQL��ZKLFK�KDG�HVWDEOLVKHG�WKH�

JHQHUDO� SURSRVLWLRQ� WKDW� WKH� $3$� GLG� QRW� DSSO\� WR� LPPLJUDWLRQ� SURFHHGLQJV�´��

4XLQWHURV�*X]PDQ�������:/����������DW�
����VHH�DOVR�*XHUUHUR�/DVSULOOD�Y��%DUU��

���� 6�� &W�� ������ ����� ������� �³:H� QRUPDOO\� DVVXPH� WKDW� &RQJUHVV� LV� DZDUH� RI�

UHOHYDQW�MXGLFLDO�SUHFHGHQW�ZKHQ�LW�HQDFWV�D�QHZ�VWDWXWH�´�����

� )LQDOO\��WKH�GLVWULFW�FRXUW�IDLOHG�WR�RIIHU�DQ\�SODXVLEOH�H[SODQDWLRQ�IRU�WKH�IDFW�

WKDW� LWV� ORJLF�� LI� FRUUHFW�� ZRXOG� UHVXOW� LQ� WKH�$3$¶V� ULJKW� WR� FRXQVHO� DSSO\LQJ� LQ�

H[SHGLWHG�UHPRYDO�SURFHHGLQJV�FRQGXFWHG�XQGHU���8�6�&���������E�������$V�QRWHG�

DERYH�� LQ� %DUDMDV�$OYDUDGR�� WKLV� &RXUW� KHOG� WKDW� DOLHQV� LQ� H[SHGLWHG� UHPRYDO�

SURFHHGLQJV� XQGHU� VHFWLRQ� �����E����� KDYH� QR� ULJKW� WR� FRXQVHO� EHFDXVH� QR�

³DSSOLFDEOH�VWDWXWH´�SURYLGHV�VXFK�D�ULJKW�� �����)��G�DW������� �([SHGLWHG�UHPRYDO�

SURFHHGLQJV�DUH�QRW�GHSRUWDWLRQ�SURFHHGLQJV��XQOLNH�GHSRUWDWLRQ�SURFHHGLQJV��ZKLFK�

ZHUH� ³GHWHUPLQHG� RQ� WKH� UHFRUG� DIWHU� D� KHDULQJ�´�$UGHVWDQL�� ����8�6�� DW� ����� LQ�

H[SHGLWHG� UHPRYDO� SURFHHGLQJV�� DOLHQV� DUH� UHPRYHG� ³ZLWKRXW� IXUWKHU� KHDULQJ� RU�

UHYLHZ´� XQOHVV� WKH\� LQGLFDWH� DQ� LQWHQW� WR� DSSO\� IRU� DV\OXP�� � ��

8�6�&���������E�����$��L��� �$QG���8�6�&���������E�����GRHV�QRW�HYHQ�PHQWLRQ�� OHW�

DORQH�H[SUHVVO\�QHJDWH��WKH�$3$���6R�LI�WKH�GLVWULFW�FRXUW�ZHUH�FRUUHFW�WKDW�$UGHVWDQL

DQG�0DUFHOOR� DSSO\� ³VROHO\� >WR@� GHSRUWDWLRQ� SURFHHGLQJV´� DQG� WKDW� ³WKH� $3$¶V�

SURWHFWLRQ�RI�WKH�ULJKW�WR�DFFHVV�RI�UHWDLQHG�FRXQVHO´�DSSOLHV�XQOHVV�LW�LV�³H[SUHVVO\´�

&DVH������������������������,'������������'NW(QWU\��������3DJH����RI���
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³VXSHUVHGH>HG@�RU�PRGLI>LHG@�´�2UGHU������TXRWLQJ���8�6�&����������WKHQ�XQGHU�WKH�

GLVWULFW� FRXUW¶V� UHDVRQLQJ�� WKH� $3$¶V� ULJKW� WR� FRXQVHO� ZRXOG� DSSO\� LQ� H[SHGLWHG�

UHPRYDO�SURFHHGLQJV�WKDW�RFFXU�XQGHU�VHFWLRQ������E�������%XW�WKLV�&RXUW�KDV�DOUHDG\�

VTXDUHO\�IRUHFORVHG�VXFK�D�FRQFOXVLRQ��EHFDXVH�QR�³DSSOLFDEOH�VWDWXWH�Ǥ�Ǥ�Ǥ�LQGLFDW>H@V�

WKDW�VXFK�DOLHQV�KDYH�DQ\�VXFK�ULJKW�´��%DUDMDV�$OYDUDGR������)��G�DW�������HPSKDVLV�

DGGHG�����

� 7KH� GLVWULFW� FRXUW� EHOLHYHG� WKDW� EHFDXVH� ³WKH� ,1$� SURYLVLRQ� FRQFHUQLQJ�

H[SHGLWHG�UHPRYDO�SURFHHGLQJV�LQ�VHFWLRQ������LV�FRPSOH[��VSHFLDOL]HG��DQG�VSHFLILF�

WR� H[SHGLWHG� UHPRYDO� SURFHHGLQJV�´� ³WKH� ,1$¶V� H[SHGLWHG� UHPRYDO� SURFHHGLQJ�

SURYLVLRQ�VXSHUVHGHV�WKH�$3$�´��2UGHU�����%XW�WKH�GLVWULFW�FRXUW�GLG�QRW�VXEVWDQWLDWH�

WKDW� FRQFOXVLRQ� ZLWK� VWDWXWRU\� WH[W� ³H[SUHVVO\´� ³VXSHUVHG>LQJ@´� WKH� $3$�� ��

8�6�&���������ZLWK�JRRG�UHDVRQ��QR�VXFK�³H[SUHVV>@´�UHSXGLDWLRQ�RI�WKH�$3$�LV�IRXQG�

DQ\ZKHUH�LQ�VHFWLRQ��������2UGHU�����:LWKRXW�VXFK�DQ�H[SUHVV�VWDWHPHQW��WKH�GLVWULFW�

FRXUW� QHFHVVDULO\� PXVW� KDYH� UHOLHG� RQ� &RQJUHVV¶V� HQDFWPHQW� RI� ³VSHFLDOL]HG´�

LPPLJUDWLRQ� SURFHHGLQJV�� LG��� RXWVLGH� WKH� GHSRUWDWLRQ� FRQWH[W� DV� ³SUHHPSW>LQJ@�

DSSOLFDWLRQ�RI�VRPH�RU�DOO�RI�WKH�$3$�´��$OOHQ������)��G�DW��������7KH�FRQFHVVLRQ�

WKDW� VXFK� SUHHPSWLRQ� DSSOLHV�� WKRXJK�� LV� IDWDO� WR� WKH� GLVWULFW� FRXUW¶V� UHDVRQLQJ��

EHFDXVH� WKH� VDPH�SUHHPSWLRQ� DSSOLHV�ZLWK� HTXDO� IRUFH� WR��������E�����&��� DV� WKH�

UHWXUQ�VWDWXWH�LV�QR�OHVV�³VSHFLDOL]HG´�RU�³VSHFLILF�´��0RUHRYHU��WKH�GLVWULFW�FRXUW¶V�

FRQFOXVLRQ� DPRXQWV� WR� DQ� LPSOLFLW� DFNQRZOHGJHPHQW� WKDW� WKH� ORJLF� XQGHUO\LQJ�

&DVH������������������������,'������������'NW(QWU\��������3DJH����RI���
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$UGHVWDQL� DQG�0DUFHOOR� LV� QRW� FRQILQHG� WR� GHSRUWDWLRQ� SURFHHGLQJV�� � &RPSDUH�

$UGHVWDQL������8�6��DW���������³>7@KH�,1$�H[SUHVVO\�VXSHUVHGHV�Ǥ�Ǥ�Ǥ�WKH�$3$�LQ�OLJKW�

RI�Ǥ�Ǥ�Ǥ�WKH�VSHFLILF�SRLQWV�DW�ZKLFK�GHYLDWLRQV�IURP�WKH�$GPLQLVWUDWLYH�3URFHGXUH�$FW�

ZHUH� PDGH�´��ZLWK� 2UGHU� �� �³7KH� ,1$� SURYLVLRQ� FRQFHUQLQJ� H[SHGLWHG� UHPRYDO�

SURFHHGLQJV� LV� FRPSOH[�� VSHFLDOL]HG�� DQG� VSHFLILF� WR� H[SHGLWHG� UHPRYDO�

SURFHHGLQJV�´�����$QG�WKRXJK�WKH�GLVWULFW�FRXUW�SRUWUD\HG�VHFWLRQ������E�����DV�EHLQJ�

GLVWLQJXLVKDEOH�EHFDXVH�RI�LWV�³FRPSOH[>LW\@�´�2UGHU����HYHQ�D�FXUVRU\�JODQFH�DW���

8�6�&���������E����� EHOLHV� WKLV� FODLP�� � 2XWVLGH� RI� DUWLFXODWLQJ� WKH� SURFHGXUHV�

DSSOLFDEOH�WR�FUHGLEOH�IHDU�LQWHUYLHZV��DQG�UHYLHZ�RI�FUHGLEOH�IHDU�GHWHUPLQDWLRQV��

WKH� H[SHGLWHG� UHPRYDO� VWDWXWH� LV� VLPSOH�� SURYLGLQJ� IRU� UHPRYDO� ³ZLWKRXW� IXUWKHU�

KHDULQJ�RU�UHYLHZ�´��WKH�VWDWXWH�GRHV�QRW�VSHFLI\�ZKDW�SURFHGXUHV�DUH�XVHG�WR�UHPRYH�

DOLHQV�SODFHG�LQ�H[SHGLWHG�UHPRYDO��DQG�LW�GRHV�QRW�PHQWLRQ�RU�DGGUHVV�WKH�ULJKW�WR�

FRXQVHO�DW�DOO�SDVW�WKH�FUHGLEOH�IHDU�VWDJH���6HH���8�6�&���������E�������E�����%��LY�����

� 7KH�GLVWULFW�FRXUW�DOVR�DWWHPSWHG�WR�VXSSRUW�LWV�FRQFOXVLRQ�WKDW�WKH�$3$�LV�QRW�

³VXSHUVHGH>G@´�LQ�QRQ�UHIRXOHPHQW�LQWHUYLHZV�WKDW�RFFXU�XQGHU�033��2UGHU����ZLWK�

GLVWULFW�FRXUW�FDVHV�KROGLQJ�WKDW�VHFWLRQ�����E��PDQGDWHV�WKDW�YLVD�DSSOLFDWLRQV�PXVW�

EH�DGMXGLFDWHG�ZLWKLQ�D�SDUWLFXODU�SHULRG�RI�WLPH���6HH�2UGHU�����³>$@OWKRXJK�WKHUH�

LV�QR�VWDWXWRU\�RU�UHJXODWRU\�GHDGOLQH�E\�ZKLFK�>8�6��&LWL]HQVKLS�DQG�,PPLJUDWLRQ�

6HUYLFHV@�PXVW�DGMXGLFDWH�DQ�DSSOLFDWLRQ��DW�VRPH�SRLQW��GHIHQGDQWV¶�IDLOXUH�WR�WDNH�

DQ\�DFWLRQ�UXQV�DIRXO�RI�VHFWLRQ�����E��>RI�WKH�$3$@�´��TXRWLQJ�.LP�Y��$VKFURIW������

&DVH������������������������,'������������'NW(QWU\��������3DJH����RI���
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)��6XSS���G�����������6�'�1�<���������HPSKDVLV�LQ�RULJLQDO�����%XW�WKH�UHDVRQLQJ�LQ�

WKRVH�FDVHV�LV�LQDSW�IRU�PXOWLSOH�UHDVRQV���)LUVW��DQG�IRUHPRVW��WKRVH�FDVHV�FRQFHUQHG�

DQ� HQWLUHO\� GLIIHUHQW� SDUW� RI� �� 8�6�&��������E��� WKDW� WKH� DJHQF\� DFW� ³ZLWKLQ� D�

UHDVRQDEOH�WLPH�´��6HFRQG��WKH�FDVHV�LQ�WKH�YLVD�FRQWH[W�WKDW�WKH�GLVWULFW�FRXUW�UHOLHG�

RQ� SUHGLFDWHG� WKHLU� FRQFOXVLRQV� RQ� WKH� SUDFWLFDO� FRQVHTXHQFHV� WKDW� PLJKW� HQVXH��

³>Z@HUH� LW� RWKHUZLVH�� WKH�&,6�FRXOG�KROG�DGMXVWPHQW� DSSOLFDWLRQV� LQ�DEH\DQFH� IRU�

GHFDGHV�ZLWKRXW�SURYLGLQJ�DQ\�UHDVRQHG�EDVLV�IRU�GRLQJ�VR�´��.LP������)��6XSS���G�

DW� ����� �(YHQ� LI� VXFK� UHDVRQLQJ� LV� SHUPLVVLEOH�� LW� LV� LPPDWHULDO� KHUH� EHFDXVH� WKH�

GLVWULFW�FRXUW�GLG�QRW�H[SODLQ�KRZ�RU�ZK\�VLPLODU�FRQVHTXHQFHV�ZRXOG�IROORZ�LQ�WKLV�

FDVH���7KDW�IDLOXUH�LV�SDUWLFXODUO\�JODULQJ�EHFDXVH�WKH�,1$�VSHFLILFDOO\�FRQWHPSODWHV�

DQG�SURYLGHV�D�ULJKW�WR�FRXQVHO�LQ�FHUWDLQ�SURFHHGLQJV���,W�MXVW�GRHV�QRW�SURYLGH�VXFK�

D�ULJKW�WR�FODVV�PHPEHUV�LQ�WKHLU�QRQ�UHIRXOHPHQW�LQWHUYLHZV����

� $Q�DGGLWLRQDO�UHDVRQ�WKH�GLVWULFW�FRXUW¶V�GHFLVLRQ�VKRXOG�QRW�EH�XSKHOG�LV�WKDW�

XQGHU� WKH� GLVWULFW� FRXUW¶V� UHDVRQLQJ�� PXOWLSOH� SURYLVLRQV� RI� WKH� ,1$� ZRXOG� EH�

VXSHUIOXRXV���6HH�7U��DW�����������(5������6LQFH��DFFRUGLQJ�WR�WKH�GLVWULFW�FRXUW��WKH�

$3$� ULJKW� WR� FRXQVHO� DSSOLHV� LQ� SURFHHGLQJV� WKDW�� ���� DUH� QRW� GHSRUWDWLRQ�

SURFHHGLQJV��DQG�����ODFN�DQ�H[SUHVV�VWDWHPHQW�GLVDYRZLQJ�WKH�$3$��2UGHU������WKH�

$3$�ULJKW�WR�FRXQVHO�ZRXOG�DOVR�DSSO\�SULRU�WR�FUHGLEOH�IHDU�LQWHUYLHZV�LQ�H[SHGLWHG�

UHPRYDO�SURFHHGLQJV��LQ�H[SHGLWHG�UHPRYDO�SURFHHGLQJV�IRU�DOLHQV�FRQYLFWHG�RI�DQ�

DJJUDYDWHG� IHORQ\�� DQG� LQ� IXOO� UHPRYDO� SURFHHGLQJV�� PDNLQJ� ��

&DVH������������������������,'������������'NW(QWU\��������3DJH����RI���



���

8�6�&���������E�����%��LY��� �� 8�6�&���������E�����%��� DQG� �� 8�6�&���������

GXSOLFDWLYH�DQG�XQQHFHVVDU\��D�UHVXOW�&RQJUHVV�FRXOG�QRW�KDYH�LQWHQGHG���6HH�1JX\HQ�

Y��6HVVLRQV������)��G��������������WK�&LU���������³,Q�FRQVWUXLQJ�D�VWDWXWH��ZH�DUH�

REOLJHG� WR� JLYH� HIIHFW�� LI� SRVVLEOH�� WR� HYHU\�ZRUG�&RQJUHVV� XVHG�´��� � ,Q� VXP�� WKH�

ORJLFDO�FRQVHTXHQFHV�RI�WKH�GHFLVLRQ�EHORZ�XQGHUVFRUH�ZKDW�LV�UHDGLO\�DSSDUHQW��WKH�

VSHFLDOL]HG�VWDWXWRU\�VHFWLRQV�RI�WKH�,1$��LQFOXGLQJ�VHFWLRQ������E�����&��³SUHHPSW´�

WKH�$3$���$OOHQ������)��G�DW��������

� 6LQFH�WKH�$3$¶V�ULJKW�WR�FRXQVHO�SURYLVLRQ�GRHV�QRW�DSSO\�WR�QRQ�UHIRXOHPHQW�

LQWHUYLHZV��WKH�LQMXQFWLRQ�WKH�GLVWULFW�FRXUW�LPSRVHG�VKRXOG�EH�UHYHUVHG�EHFDXVH�WKH�

GLVWULFW�FRXUW�LQFRUUHFWO\�KHOG�WKDW�SHWLWLRQHUV�KDG�HVWDEOLVKHG�³OLNHO\�VXFFHVV�RQ�WKH�

PHULWV�´�ZKLFK� LV� WKH�³PRVW� LPSRUWDQW´� IDFWRU� LQ�DVVHVVLQJ�ZKHWKHU� D�SUHOLPLQDU\�

LQMXQFWLRQ�VKRXOG�LVVXH���2UGHU����*DUFLD�Y��*RRJOH��,QF�������)��G������������WK�&LU��

������� � 5HYHUVDO� LV� SDUWLFXODUO\� DSSURSULDWH� EHFDXVH� WKH� LQMXQFWLRQ� SHWLWLRQHUV�

REWDLQHG� ZDV� D� ³PDQGDWRU\� LQMXQFWLRQ´� FRPSHOOLQJ� WKH� JRYHUQPHQW� WR� WDNH�

³DIILUPDWLYH�DFWLRQ´�DOWHULQJ�WKH�VWDWXV�TXR���*DUFLD������)��G�DW�������$FFRUGLQJO\��

WKH� EXUGHQ� RQ� SHWLWLRQHUV� WR� GHPRQVWUDWH� DQ� HQWLWOHPHQW� WR� LQMXQFWLYH� UHOLHI� ZDV�

³GRXEO\�GHPDQGLQJ´��WKH\�KDG�WR�³HVWDEOLVK�WKDW�WKH�ODZ�DQG�IDFWV�FOHDUO\�IDYRU>HG@�

>WKHLU@�SRVLWLRQ��QRW� VLPSO\� WKDW� >WKH\�ZHUH@� OLNHO\� WR� VXFFHHG�´� � ,G�� �HPSKDVLV� LQ�

RULJLQDO���6WDQOH\�Y��8QLY��RI�6��&DO������)��G��������������WK�&LU���������³%HFDXVH�

PDQGDWRU\�SUHOLPLQDU\�LQMXQFWLRQV�DUH�GLVIDYRUHG�LQ�WKLV�FLUFXLW��ZH�DUH�FRPSHOOHG�

&DVH������������������������,'������������'NW(QWU\��������3DJH����RI���
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WR� UHYLHZ� WKH� UHFRUG� WR� GHWHUPLQH� ZKHWKHU� WKH� IDFWV� DQG� WKH� ODZ� FOHDUO\� IDYRU�

>SODLQWLII@�´�����

,,� 7KH�%DODQFH�RI�+DUPV�)DYRUV�WKH�*RYHUQPHQW��

� 7KH�GLVWULFW�FRXUW�HUUHG�LQ�KROGLQJ�WKDW�WKH�EDODQFH�RI�KDUPV�IDYRUHG�JUDQWLQJ�

SHWLWLRQHUV¶�SUHOLPLQDU\�LQMXQFWLRQ�PRWLRQ���2UGHU��������

� 033� LV� ³RQH� RI� WKH� IHZ� FRQJUHVVLRQDOO\� DXWKRUL]HG�PHDVXUHV� DYDLODEOH� WR�

SURFHVV�WKH�DSSUR[LPDWHO\�������PLJUDQWV�ZKR�DUH�FXUUHQWO\�DUULYLQJ�DW�WKH�1DWLRQ¶V�

VRXWKHUQ�ERUGHU�RQ�D�GDLO\�EDVLV�´�VR�DQ\�LQMXQFWLRQ�WKDW�SODFHV�UHVWULFWLRQV�RQ�WKH�

PDQQHU�LQ�ZKLFK�WKH�JRYHUQPHQW�FDQ�XVH�WKDW�WRRO�LQIOLFWV�WDQJLEOH�DQG�LPPHGLDWH�

KDUP���,QQRYDWLRQ�,������)��G�DW�������7KH�LQMXQFWLRQ�³GHHSO\�LQWUXGHV�LQWR�WKH�FRUH�

FRQFHUQV�RI�WKH�H[HFXWLYH�EUDQFK´�E\�LPSURSHUO\�GLFWDWLQJ�KRZ�'+6�PXVW�H[HUFLVH�

LWV�VWDWXWRU\�DXWKRULW\�XQGHU�VHFWLRQ������E�����&����$GDPV�Y��9DQFH������)��G������

���� �'�&�� &LU�� ������� � 0RUHRYHU�� DV� WKH� JRYHUQPHQW� GHPRQVWUDWHG� EHORZ�� WKH�

LQMXQFWLRQ� WKH� GLVWULFW� FRXUW� LPSRVHG� XQGHUPLQHV� QDWLRQDO� VHFXULW\� E\� LPSHGLQJ�

LPPLJUDWLRQ� RIILFHUV� IURP� GLVFKDUJLQJ� WKHLU� GXWLHV� ZLWK� UHVSHFW� WR� ERWK� FULPLQDO�

LQYHVWLJDWLRQV� DQG� WKH� IORZ� RI� LOOHJDO� LPPLJUDWLRQ�� � 1RQ�UHIRXOHPHQW� LQWHUYLHZV�

XQGHU� 033� RFFXU� LQ� WKH� VDPH� ORFDWLRQ� DV� RQJRLQJ� VHQVLWLYH� ODZ� HQIRUFHPHQW�

RSHUDWLRQV��DQG�LQ�SHUVRQ�YLVLWDWLRQ�IURP�FRXQVHO�GXULQJ�QRQ�UHIRXOHPHQW�LQWHUYLHZV�

LPSDLUV�WKH�DELOLW\�RI�VHQVLWLYH�ODZ�HQIRUFHPHQW�LQYHVWLJDWLRQV�WR�SURFHHG���6HH�2UGHU�

����:LQWHU�Y��15'&������8�6����������������³>:@H�VHH�QR�EDVLV� IRU� MHRSDUGL]LQJ�
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QDWLRQDO�VHFXULW\��DV�WKH�SUHVHQW�LQMXQFWLRQ�GRHV�´����$QG�WKH�LQMXQFWLRQ�VWUDLQV�WKH�

DOUHDG\�OLPLWHG� FDSDFLW\� RI� ERUGHU� SDWURO� VWDWLRQV�� IXUWKHU� KDPVWULQJLQJ� WKH�

JRYHUQPHQW¶V�DELOLW\� WR�PLWLJDWH� WKH�FULVLV�RQ� WKH�VRXWKHUQ�ERUGHU�� �6HH�2UGHU����

)LQDOO\��WKH�JRYHUQPHQW�KDV�D�³ZHLJKW\´�³LQWHUHVW�LQ�HIILFLHQW�DGPLQLVWUDWLRQ�RI�WKH�

LPPLJUDWLRQ�ODZV�DW�WKH�ERUGHU�´��/DQGRQ�Y��3ODVHQFLD������8�6�����������������

� 7KH�KDUPV�DVVHUWHG�E\�FODVV�PHPEHUV�GR�QRW�RXWZHLJK�WKH�VLJQLILFDQW�KDUPV�

WKH�LQMXQFWLRQ�LPSRVHV�RQ�WKH�JRYHUQPHQW���)LUVW��WKH�QDPHG�SHWLWLRQHUV�ZHUH�DOUHDG\�

³WDNHQ�RXW�RI�Ǥ�Ǥ�Ǥ�033´�DW�WKH�WLPH�WKH�SUHOLPLQDU\�LQMXQFWLRQ�LVVXHG��2UGHU����VR�DQ\�

DOOHJHG�SDVW�KDUP�WKDW�WKH\�DYRLGHG�EHFDXVH�RI�DFFHVV�WR�FRXQVHO��VHH�LG��DW�����LV�

LUUHOHYDQW�� DV� WKH� UHOHYDQW� LQTXLU\� LV�ZKHWKHU� FODVV�PHPEHUV� DUH� ³OLNHO\� WR� VXIIHU�

LUUHSDUDEOH�KDUP´�LQ�WKH�IXWXUH�³LQ�WKH�DEVHQFH�RI�SUHOLPLQDU\�UHOLHI�´��6LHUUD�)RUHVW�

/HJDF\�Y��5H\������)��G��������������WK�&LU����������7KH�GLVWULFW�FRXUW�IRXQG�WKDW�

³FODVV� PHPEHUV� IDFH� WKH� SRVVLELOLW\� RI� EHLQJ� IRUFHG� WR� UHWXUQ� WR� 0H[LFR´� ³LI�

LQMXQFWLYH�UHOLHI�LV�QRW�JUDQWHG�´�2UGHU�����EXW�SHWLWLRQHUV�ZHUH�UHTXLUHG�WR�HVWDEOLVK�

WKDW� FODVV� PHPEHUV� ZHUH� ³OLNHO\´� WR� VXIIHU� ³LUUHSDUDEOH� KDUP�´� QRW� MXVW� WKDW�

LUUHSDUDEOH�KDUP�LV�³SRVVLEOH�´��$OOLDQFH�IRU�WKH�:LOG�5RFNLHV�Y��&RWWUHOO������)��G�

�������������WK�&LU���������HPSKDVLV�LQ�RULJLQDO����

� 7KH� GLVWULFW� FRXUW� GLVFRXQWHG� WKH� ³DGGLWLRQDO� SURFHGXUDO� UHTXLUHPHQWV´�

PDQGDWHG�E\�WKH�LQMXQFWLRQ�EHFDXVH�LW�KHOG�WKDW�WKHVH�³SURFHGXUDO�UHTXLUHPHQWV�DUH�

UHTXLUHG�E\�IHGHUDO�ODZ��VSHFLILFDOO\�WKH�$3$�´��2UGHU���������$V�WKH�JRYHUQPHQW�
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KDV�GHPRQVWUDWHG��KRZHYHU��WKDW�FRQFOXVLRQ�LV�HUURQHRXV���$QG�WKRXJK�WKH�GLVWULFW�

FRXUW�KHOG� WKDW� WKH�JRYHUQPHQW�³IDLOHG� WR�GHPRQVWUDWH´�ZK\�WKH� LQMXQFWLRQ�ZRXOG�

³LPSHGH�WKH�HIILFLHQW�DGPLQLVWUDWLRQ�RI�LPPLJUDWLRQ�ODZV�DW�WKH�ERUGHU�´�LG��DW�����

WKH�GLVWULFW�FRXUW�DFNQRZOHGJHG�UHFRUG�HYLGHQFH�IURP�WKH�JRYHUQPHQW�VKRZLQJ�WKDW�

WKH�LQMXQFWLRQ�ZRXOG�SUHVHQW�ERWK�³QDWLRQDO�VHFXULW\´�DQG�UHVRXUFH�FRQFHUQV���2UGHU�

�����

&21&/86,21�

7KH�&RXUW�VKRXOG�UHYHUVH�WKH�GLVWULFW�FRXUW¶V�SUHOLPLQDU\�LQMXQFWLRQ��

5HVSHFWIXOO\�VXEPLWWHG��

-26(3+�+��+817�
�$VVLVWDQW�$WWRUQH\�*HQHUDO�
:,//,$0�&��3($&+(<�
�'LUHFWRU�
(5(=�5(89(1,�
$VVLVWDQW�'LUHFWRU�

����%\���V��$UFKLWK�5DPNXPDU�
$5&+,7+�5$0.80$5�
�7ULDO�$WWRUQH\��
�2IILFH�RI�,PPLJUDWLRQ�/LWLJDWLRQ�
�8�6��'HSDUWPHQW�RI�-XVWLFH��&LYLO�'LYLVLRQ�
�3�2��%R[������%HQ�)UDQNOLQ�6WDWLRQ�
�:DVKLQJWRQ��'�&��������
�7HO�����������������
�(PDLO��$UFKLWK�5DPNXPDU#XVGRM�JRY�

'DWHG��$SULO���������� � � $WWRUQH\V�IRU�'HIHQGDQWV�$SSHOODQWV
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67$7(0(17�2)�5(/$7('�&$6(6�

3XUVXDQW�WR�&LUFXLW�5XOH���������DSSHOODQWV�VWDWH�WKDW�WKH\�NQRZ�RI�QR�UHODWHG�

FDVH�SHQGLQJ�LQ�WKLV�&RXUW���

�V��$UFKLWK�5DPNXPDU�
� � � � � � 7ULDO�$WWRUQH\�
� � � � � � 8QLWHG�6WDWHV�'HSDUWPHQW�RI�-XVWLFH�
� � � � � � &LYLO�'LYLVLRQ�
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&(57,),&$7(�2)�&203/,$1&(�

,�KHUHE\�FHUWLI\�WKDW�WKH�IRUHJRLQJ�EULHI�FRPSOLHV�ZLWK�WKH�W\SH�YROXPH�

OLPLWDWLRQ�RI�1LQWK�&LUFXLW�5XOH��������EHFDXVH�LW�FRQWDLQV��������ZRUGV���7KLV�

EULHI�FRPSOLHV�ZLWK�WKH�W\SHIDFH�DQG�WKH�W\SH�VW\OH�UHTXLUHPHQWV�RI�)HGHUDO�5XOH�RI�

$SSHOODWH�3URFHGXUH����EHFDXVH�WKLV�EULHI�KDV�EHHQ�SUHSDUHG�LQ�D�SURSRUWLRQDOO\�

VSDFHG�W\SHIDFH�XVLQJ�:RUG����SRLQW�7LPHV�1HZ�5RPDQ�W\SHIDFH��

�V��$UFKLWK�5DPNXPDU�
� � � � � � $5&+,7+�5$0.80$5�

� � � � � � � 7ULDO�$WWRUQH\�
� � � � � � � 8QLWHG�6WDWHV�'HSDUWPHQW�RI�-XVWLFH�
� � � � � � � &LYLO�'LYLVLRQ�
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&(57,),&$7(�2)�6(59,&(

� ,�KHUHE\�FHUWLI\�WKDW�RQ�$SULO�����������,�HOHFWURQLFDOO\�ILOHG�WKH�IRUHJRLQJ�

GRFXPHQW�ZLWK�WKH�&OHUN�RI�WKH�8QLWHG�6WDWHV�&RXUW�RI�$SSHDOV�IRU�WKH�1LQWK�

&LUFXLW�E\�XVLQJ�WKH�&0�(&)�V\VWHP���&RXQVHO�LQ�WKH�FDVH�DUH�UHJLVWHUHG�&0�(&)�

XVHUV�DQG�VHUYLFH�ZLOO�EH�DFFRPSOLVKHG�E\�WKH�&0�(&)�V\VWHP���

���� � � � �����%\����V��$UFKLWK�5DPNXPDU�����������
� � � � � $5&+,7+�5$0.80$5�
� � � � � 7ULDO�$WWRUQH\�
� � � � � 8QLWHG�6WDWHV�'HSDUWPHQW�RI�-XVWLFH�
� � � � � &LYLO�'LYLVLRQ�
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