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CENTER FOR HUMAN RIGHTS AND CONSTITUTIONAL LAW
The Center for Human Rights and Constitutional Law (CHRCL) is a non-profit,
public interest legal organization dedicated to furthering and protecting the rights of
marginalized and poor communities guaranteed by the United States Constitution and the
Universal Declaration of Human Rights.
CHRCL is committed to the creative use of domestic constitutional and
international human rights law to contribute to positive social change.
Since its incorporation in 1980, under the leadership of a board of directors made
up of civil rights attorneys, community advocates and religious leaders, the Center has
provided a wide range of legal services to vulnerable low-income victims of human and
civil rights violations and technical support and training to hundreds of legal aid attorneys
and paralegals in the areas of constitutional law, immigration law, and how to litigate
complex class action cases.
The Center has achieved significant victories in class action cases in the courts of
the United States and before international bodies that have directly benefited hundreds of
thousands of low-income vulnerable groups of people deprived of their constitutional or
human rights.
On July 12, 2012, CHRCL with other programs and co-counsel, sued the US
Department of Homeland Security challenging its ongoing denial of applications and
petitions filed by bi-national same sex couples for immigration benefits despite the
Administration’s agreement that DOMA was unconstitutional. Plaintiff Jane DeLeon and
her family members also sought certification of a class of all US citizens, lawful
permanent residents, and immigrants denied immigration benefits under DOMA. The
lawsuit sought equal treatment for immigrants seeking visas who are in lawful same sex
marriages with U.S. citizens and lawful permanent residents as the treatment afforded
heterosexual married couples. DeLeon v. Napalitano, 8:12-cv-01137-CBM-AJW (Central
District of California).
Copies of pleadings in this case are available at our DOMA web page:
http://centerforhumanrights.org/DOMA.html.
In April 2013 US District Judge Consuelo Marshall denied a motion to dismiss
ruling that Jane DeLeon had standing to challenge DOMA in the courts and that DOMA
violates the Fifth Amendment's guarantee of equal protection as applied to immigrants
because it is irrational: "This Court finds that the broad distinction created by DOMA
Section 3 is not rationally related to Congress' interest in a uniform federal definition of
marriage." The court also found that a 1982 precedent case issued by the U.S. Court of
Appeals in the Ninth Circuit, Adams v. Howerton, which decided that barring same-sex
couples from immigration benefits did not violate equal protection, has been superseded

-‐ii-‐	
  

by "intervening statutory and policy changes," and is therefore no longer binding
precedent.
Judge Marshall ordered that the case proceed as nationwide class action for the
benefit of a class of immigrants it defined as follows: "All members of lawful same-sex
marriages who have been denied or will be denied lawful status or related benefits under
the Immigration and Nationality Act, 8 U.S.C. Section 1101 et seq. by the Department of
Homeland Security solely due to Section 3 of the Defense of Marriage Act, 1 U.S.C.
Section 7."
Judge Marshall declined to issue a preliminary injunction extending immediate
work permits to all class members and suspending their acquisition of unauthorized
presence, mistakenly convinced by DOJ and DHS that “deferred action” status was a
viable temporary remedy for class members denied legal status under DOMA.
As of July 2013, plaintiffs have renewed their request for a nationwide
preliminary injunction and have moved for summary judgment. CHRCL is
contemporaneously urging DOJ-DHS to immediately implement a nationwide remedy for
class members previously denied immigration benefits under DOMA. CHRCL has
provided to DOJ-DHS a set of proposals plaintiffs in the DeLeon case believe need to be
promptly undertaken by DHS. The web site http://centerforhumanrights.org/DOMA.html
will be updated as developments warrant.
The purpose of this manual is to provide lawyers and paralegals with low-income
LGBT clients with immigration-related issues a guide to the rights of their clients under
the Immigration and Nationality Act (INA), and agency regulations and policies. The
manual covers a range of topics including benefits available to the immigrant spouses of
US citizens and lawful permanent residents, issues involving the three- and ten-year bars
to admissibility, LGBT rights and asylum, a review of challenges to DOMA, and the
rights of LGBT communities under international law.
Questions may be emailed to:
CHRCL Executive Director Peter Schey, pschey@centerforhumanrights.org
CHRCL General Counsel Carlos Holguin, crholguin@centerforhumanrights.org
CHRCL Staff Attorney Zara Lockshin, zlockshin@centerforhumanrights.org.
This manual will be updated from time to time to reflect developments in law and
policy.
Comments, suggestions or corrections are welcome and should be forwarded to
the email addresses listed above.
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THE RIGHTS OF LESBIAN, GAY, BISEXUAL, AND
TRANSGENDER IMMIGRANTS UNDER THE
IMMIGRATION AND NATIONALITY ACT

I.

INTRODUCTION
Family connections provide the most common path to immigration,

and family reunification is a primary goal of the U.S. immigration system. A
U.S. citizen may petition for immediate relatives to receive a green card.
Immediate relatives include: spouses of U.S. citizens, children (unmarried
and under 21) of U.S. citizens, and parents of U.S. citizens. The petitioning
citizen must be 21 or older. For immediate relatives of U.S. citizens, visas
are always available, which means that the family member does not need to

to a priority date. The priority date is the date an application or petition is
accepted for filing by the US Citizenship and Immigration Service
(“USCIS”).
Numerous provisions of the INA confer benefits upon the spouses of
U.S. citizens and lawful permanent residents. E.g., 8 U.S.C. §
1151(b)(2)(A)(i) (granting spouses of U.S. citizens right to reside lawfully
and permanently in the United States); 8 U.S.C. § 1182(i) (providing for
waiver of inadmissibility where removal of immigrant would “result in
extreme hardship to [her] citizen … spouse or parent …”). These provisions
reflect a deep-rooted tradition that U.S. immigration law should foster
family unity. See H.R. Rep. No. 1365, 82d Cong., 2d Sess. 2780 (1952),
reprinted in 1952 U.S. Code Cong. & Ad. News 1653, 1680.
The INA nowhere limits the term “spouse” to only include a union
between “one man and one woman.” The INA does not exclude from its
definition of “spouse” those spouses who are the same sex as one another.
To the contrary, the INA disallows discrimination in the issuance of
visas on the basis of sex. 8 U.S.C. § 1152(a)(2). In 1990, Congress amended
the INA to provide that immigrants could not be denied visas or admission
to the United States based on sexual orientation. Immigration Act of 1990,
Pub. L. No. 101-649, 104 Stat. 4978 (1990).
The Defense of Marriage Act (DOMA) (Pub.L. 104–199, 110 Stat.
2419, enacted September 21, 1996, 1 U.S.C. § 7 and 28 U.S.C. § 1738C) is a
United States federal law that defines marriage as the legal union of one man
and one woman for federal and inter-state recognition purposes in the United
States. Under the law, no U.S. state or political subdivision is required to
recognize a same-sex marriage from another state. Section 3 of DOMA
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codified the non-recognition of same-sex marriages for all federal purposes,
including immigration.
As a result of DOMA, same-sex marriages were not recognized by the
Administration for the purpose of immigrating to the U.S. from the date of
DOMA’s enactment until the Supreme Court ruling in Windsor, discussed
below. Although the Immigration and Nationality Act does not exclude
family members in same-sex marriages from immigration benefits--and in
fact prohibits discrimination based on sex--DOMA rendered the spouse of a
U.S. citizen in a same-sex marriage ineligible for family-based immigration
benefits.
On June 26, 2013, the U.S. Supreme Court held that Section 3 of
DOMA is unconstitutional “as a deprivation of the equal liberty of persons
that is protected by the Fifth Amendment.” Accordingly, the federal
government cannot discriminate against married lesbian and gay couples for
the purposes of determining federal benefits and protections. United States v.
Windsor, 570 U.S. ___ (June 26, 2013), (Docket No. 12-307),
http://www.supremecourt.gov/opinions/12pdf/12-307_6j37.pdf. The
question before the Court was whether Section 3 of DOMA violated the
Fifth Amendment's guarantee of equal protection of the laws as applied to
persons of the same sex who are legally married under the laws of their
State. The decision rested on the principles of federalism, equal protection
and due process.
Now that the Supreme Court has ruled that § 3 is unconstitutional,
thousands of couples in same-sex marriages are eligible for immigration
benefits previously only available to couples in opposite-sex marriages,
including the right to petition for lawful permanent residence status and
work and live in the United States while their application is pending.
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On July 2, 2013, Secretary of Homeland Security Janet Napolitano
“directed U.S. Citizenship and Immigration Services (USCIS) to review
immigration visa petitions filed on behalf of a same-sex spouse in the same
manner as those filed on behalf of an opposite-sex spouse” in light of the
DOMA ruling. “Implementation of the Supreme Court Ruling o the Defense
of Marriage Act.” Statement from Secretary of Homeland Security Janet
Napolitano. July 2, 2013.
Available at:
http://www.uscis.gov/portal/site/uscis/menuitem.5af9bb95919f35e66f
614176543f6d1a/?vgnextchannel=e7801c2c9be44210VgnVCM10000
0082ca60aRCRD&vgnextoid=4579215c310af310VgnVCM10000008
2ca60aRCRD.
II.

Federal Defense of Marriage Act
A marriage is usually valid for immigration purposes if it is

recognized by the law of the state where it occurs. Matter of Lovo-Lara, 23
I&N Dec. 746, 748 (BIA 2005). Historically, as long as two people intend to
establish a life together at the time of the marriage, the marriage is valid for
immigration purposes. Bark v. INS, 511 F.2d 1200 (9th Cir. 1975). In
addition, a marriage serves as a valid predicate for immigration benefits only
if was not entered into for the purpose of procuring such benefits. Bark v.
Immigration & Naturalization Service, 511 F.2d 1200, 1201 (9th Cir. 1975).

1.

Statutory Language
Section 3(a) of the Defense of Marriage Act, Pub. L. 104-199, § 3(a),

110 Stat. 2419, codified at 1 U.S.C. § 7 (“DOMA”), however, creates a
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special rule that bars federal agencies from recognizing marriages between
spouses of the same sex, notwithstanding the unquestioned lawfulness of
those marriages under state law:
In determining the meaning of any Act of Congress, or of any
ruling, regulation, or interpretation of the various administrative
bureaus and agencies of the United States, the word “marriage”
means only a legal union between one man and one woman as
husband and wife, and the word “spouse” refers only to a person of
the opposite sex who is a husband or a wife.
Id.
Bi-national same-sex couples were kept from legally living in the
United States by DOMA's section 3, which prevented one spouse from
sponsoring the other for a green card. As discussed in detail in Section VIII
below, following some uncertainty after the Obama Administration
determined section 3 to be unconstitutional, the United States Citizenship
and Immigration Services (USCIS) reaffirmed its policy of denying such
applications until the Supreme Court ruled that Section 3 of DOMA was
unconstitutional.

2.

Legislative History
DOMA’s legislative history identifies several interests that Congress

purportedly sought to advance through the law’s enactment. The House
Report acknowledged that federalism constrained Congress’s power, and
that “[t]he determination of who may marry in the United States is uniquely
a function of state law.” H.R. Rep. No. 104-664, at 3 (1996), reprinted in
1996 U.S. Code Cong. & Admin. News 2905, 2906-07 (“H. Rep.”).
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Nonetheless, the Report stated that Congress was not “supportive of (or even
indifferent to) the notion of same-sex ‘marriage’.” Id. at 12. The
authoritative House Report provides several purported reasons for the
enactment of DOMA: (1) defending and nurturing the institution of
traditional, heterosexual marriage; (2) defending traditional notions of
morality; (3) protecting state sovereignty and democratic self-governance;
and (4) preserving scarce government resources. Id. The Report also claimed
interests in “encouraging responsible procreation and child-rearing,” and
conserving scarce resources. Id. at 13, 18.
According to DOMA’s legislative history, denying recognition of
same-sex marriages furthers three putative interests: (1) “defending and
nurturing the institution of traditional, heterosexual marriage;” (2)
“defending traditional notions of morality;” and (3) “preserving scarce
government resources.” H.R. Rep. No. 104-664, at *12-*18.
These purported interests do not justify denying same-sex spouses and
their children lawful immigration status.
First, the government’s putative interest in “defending heterosexual
marriage” is does not justify penalizing those in same-sex marriages.
Numerous courts have now concluded that penalizing same-sex couples and
their children has no discernable relationship to nurturing heterosexual
marriage:
A same-sex couple who seek [government] benefits are already
married. Also, gays and lesbians will not be encouraged to enter into
marriages with members of the opposite sex by the government’s
denial of benefits to same-sex spouses, and the denial will not
discourage same-sex couples from entering into same-sex marriages;
so, the denial cannot be said to “nurture” or “defend” the institution of
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heterosexual marriage.
In re Levenson, 587 F.3d 925, 932 (9th Cir. 2009) (Levenson II); accord,
Massachusetts v. United States HHS, supra, 682 F.3d at 14 (1st Cir. 2012)
(no “demonstrated connection between DOMA’s treatment of same-sex
couples and its asserted goal of strengthening the bonds and benefits to
society of heterosexual marriage.”); Windsor v. United States, 833 F. Supp.
2d 394, n.4 (S.D. N.Y. 2012) (“The Court finds it implausible that section 3
does anything to persuade those married persons (who are homosexuals) to
abandon their current marriages in favor of heterosexual relationships.”);
Gill v. Office of Pers. Mgmt., 699 F. Supp. 2d 374, 389 (D. Mass. 2010),
aff’d sub. nom. Massachusetts v. United States HHS, supra, (“[T]his court
cannot discern a means by which the federal government’s denial of benefits
to same-sex spouses might encourage homosexual people to marry members
of the opposite sex.”); In re Balas, 449 B.R. 567, 578 (C.D. Cal. 2011) (“It
would not appear to be fair or rational ... that allowing the Debtors to file a
joint bankruptcy petition will in any way harm any marriage of heterosexual
persons.”); Dragovich v. United States Dep’t of the Treasury, 764 F. Supp.
2d 1178, 1190 (N.D. Cal. 2011) (“The exclusion of same-sex couples from
the federal definition of marriage does not encourage heterosexual
marriages.”); Perry, supra, 671 F.3d at 1089 (“It is implausible to think that
denying two men or two women the right to call themselves married could
somehow bolster the stability of families headed by one man and one
woman.”); Perry v. Schwarzenegger, 704 F. Supp. 2d 921, 972 (N.D. Cal.
2010), aff’d 671 F.3d 1052 (9th Cir. 2011) (“Permitting same-sex couples to
marry will not affect the number of opposite-sex couples who marry,
divorce, cohabit, have children outside of marriage ...”).
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Second, the government’s purported interest in defending “traditional
morality” is not a legitimate reason to deny same-sex spouses and their
children lawful status. The Supreme Court has made clear that because “the
governing majority in a State has traditionally viewed [homosexuality] as
immoral is not a sufficient reason for upholding a law prohibiting the
practice.” Lawrence, supra, 539 U.S. at 577 (citation omitted). Following
Lawrence, numerous courts have held that government may not penalize
same-sex couples on the ground they are immoral. See, e.g., Perry, supra,
671 F.3d at 1093 (“A preference for the way things were before same-sex
couples were allowed to marry, without any identifiable good that a return to
the past would produce, amounts to an impermissible preference against
same-sex couples themselves, as well as their families.”); Levenson II, supra,
587 F.3d at 932 (DOMA “defend[s] traditional notions of morality ... only
by punishing same-sex couples ... and thus exhibits the ‘bare desire to harm’
same-sex couples ...”); Massachusetts v. United States HHS, supra, 682 F.3d
at 15 (“But, speaking directly of same-sex preferences, Lawrence ruled that
moral disapproval alone cannot justify legislation discriminating on this
basis.”); In re Balas, supra, 449 B.R. at 578 (“[N]o creditor’s notion of
morality ... has any valid bearing on the creditor’s rights in this case.”);
Dragovich, supra, 764 F. Supp. 2d at 1190 (“Nor does moral condemnation
of homosexuality provide the requisite justification for DOMA’s section
three. The ‘bare desire to harm a politically unpopular group’ is not a
legitimate state interest.”). Gill, supra, 699 F. Supp. 2d at 389-90 (“Neither
does the Constitution allow Congress to sustain DOMA by reference to the
objective of defending traditional notions of morality. ... ‘[T]he fact that the
governing majority ... has traditionally viewed a particular practice as
immoral is not a sufficient reason ….’”).
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Third, the government’s stated goal of conserving judicial resources is
not a legitimate reason to deny lawful immigration status to same-sex
spouses and their children. Denying a benefit always conserves some
resource, but that says nothing about whether it is proper to penalize a
particular individual or group: “[A] concern for the preservation of resources
standing alone can hardly justify the classification used in allocating those
resources.” Plyler v. Doe, 457 U.S. 202, 227; 102 S.Ct. 2382; 72 L.Ed.2d
786 (1982); Shapiro v. Thompson, 394 U.S. 618, 633; 89 S.Ct. 1322; 22
L.Ed.2d 600 (1969) (“[a state] must do more than show that denying welfare
benefits to new residents saves money”), overruled in part on other grounds
by Edelmann v. Jordan, 415 U.S. 651; 94 S.Ct. 1347; 39 L.Ed.2d 662
(1974).
Many courts have held that cost-saving is insufficient reason to
penalize same-sex couples. See Levenson II, 587 F.3d at 933 (“There is no
rational relationship between the sex of an employee’s spouse and the
government’s desire to limit its employee health insurance outlays; the
government could save far more money using other measures, such as by
eliminating coverage for all spouses, ...”); Massachusetts v. United States
HHS, supra, 682 F.3d at 14 (“where the distinction is drawn against a
historically disadvantaged group and has no other basis, Supreme Court
precedent marks this as a reason undermining rather than bolstering the
distinction”); Gill, supra, 699 F. Supp. 2d at 390 (“This court can discern no
principled reason to cut government expenditures at the particular expense
of plaintiffs, ...”); Dragovich, supra, 764 F. Supp. 2d at 1190 (“the
preservation of resources does not justify barring some arbitrarily chosen
group of individuals from a government program.”); In re Balas, supra, 449
B.R. at 578-79 (“This court can conceive of no fair, just and rational basis to
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conclude that DOMA will contribute to ... preserving scarce government
resources ...”); Golinski v. United States Office of Pers. Mgmt., supra, 824 F.
Supp. 2d at 994 (“[T]he preservation of government resources cannot, as a
matter of law, justify barring some arbitrarily chosen group from a
government program.”).
The interests identified by Congress and all other interests that might
be advanced to justify DOMA’s constitutionality are inapposite in the
context of federal immigration benefits and are not rationally related to
discriminating against married same-sex couples.
III. IMMIGRATION BENEFITS AVAILABLE TO ALIEN SPOUSE
OF US CITIZEN OR LAWFUL PERMANENT RESIDENT AND
CHILDREN IN OPPOSITE-SEX MARRIAGES AND SAME-SEX
MARRIAGES RECOGNIZED BY STATE LAW
On July 2, 2013, Secretary of Homeland Security Janet Napolitano
issued the following statement:
After last week’s decision by the Supreme Court holding that Section
3 of the Defense of Marriage Act (DOMA) is unconstitutional,
President Obama directed federal departments to ensure the decision
and its implication for federal benefits for same-sex legally married
couples are implemented swiftly and smoothly. To that end, effective
immediately, I have directed U.S. Citizenship and Immigration
Services (USCIS) to review immigration visa petitions filed on behalf
of a same-sex spouse in the same manner as those filed on behalf of
an opposite-sex spouse.
Secretary Napolitano explained that a U.S. citizen or lawful
permanent resident in a same-sex marriage to a foreign national can now
sponsor their spouse for a family-based immigrant visa. They may file a
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Form I-130 (and any applicable accompanying application). Secretary
Napolitano made clear that a U.S. citizen or lawful permanent resident’s
eligibility to petition for their spouse, and their spouse’s admissibility as an
immigrant at the immigration visa application or adjustment of status stage,
will be determined according to applicable immigration law and will not be
automatically denied as a result of the same-sex nature of their marriage.
Secretary Napolitano also clarified the eligibility of spouses in samesex marriages who were married in a U.S. state that recognizes same-sex
marriage, but now live in a state that does not. The Secretary stated
unequivocally that a U.S. citizen or lawful permanent resident in that
situation can file an immigrant visa petition for their spouse. She stated that
In evaluating the petition, as a general matter, USCIS looks to the law
of the place where the marriage took place when determining whether it is
valid for immigration law purposes. That general rule is subject to some
limited exceptions under which federal immigration agencies historically
have considered the law of the state of residence in addition to the law of the
state of celebration of the marriage. Whether those exceptions apply may
depend on individual, fact-specific circumstances. If necessary, we may
provide further guidance on this question going forward.1
Accordingly, the following provisions of immigration law apply both
to spouses in opposite sex marriages and same sex spouses in marriages
recognized by state law.
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
1

“Implementation of the Supreme Court Ruling o the Defense of Marriage
Act.” Statement from Secretary of Homeland Security Janet Napolitano.
July 2, Available at
2013.http://www.uscis.gov/portal/site/uscis/menuitem.5af9bb95919f35e66f6
14176543f6d1a/?vgnextchannel=e7801c2c9be44210VgnVCM100000082ca
60aRCRD&vgnextoid=4579215c310af310VgnVCM100000082ca60aRCRD
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As the Board of Immigration Appeals made clear on July 17, 2013:
The Supreme Court’s ruling in Windsor has . . . removed section
3 of the DOMA as an impediment to the recognition of lawful samesex marriages and spouses if the marriage is valid under the laws of
the State where it was celebrated. This ruling is applicable to various
provisions of the Act, including, but not limited to, sections
101(a)(15)(K) (fiancé and fiancée visas), 203 and 204 (immigrant visa
petitions), 207 and 208 (refugee and asylee derivative status), 212
(inadmissibility and waivers of inadmissibility), 237 (removability
and waivers of removability), 240A (cancellation of removal), and
245 (adjustment of status), 8 U.S.C. §§ 1101(a)(15)(K), 1153, 1154,
1157, 1158, 1182, 1227, 1229b, and 1255 (2012).
26 I&N Dec. 158, 159 (BIA 2013).
	
  

A.

Spouse of a U.S. Citizen
A U.S. citizen may bring a spouse (husband or wife) to live in the

United States as a green card holder (permanent resident) See 8 U.S.C. §
1151(b)(2)(A)(i)(granting spouses of U.S. citizens right to reside lawfully
and permanently in the United States). The Immigration and Nationality Act
(INA) authorizes an unlimited number of Immediate Relative Immigrant
Visas for the spouse of a U.S. citizen in an opposite-sex marriage. The
number of immigrants in these categories is not limited each fiscal year. See
Sec. 201. 8 U.S.C. 1151 (aliens not subject to the worldwide levels or
numerical limitations of subsection include spouses of United States
citizens). In other words, when a petition is approved for the spouse of a
United States citizen, these persons are classified as immediate relatives.
They do not have to wait for a visa number because immediate relatives are
not subject to the immigrant visa limit.
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A U.S. citizen can apply for an immigrant visa for their spouse by
filing an immigrant Petition for Alien Relative, Form 1-130. If the spouse is
inside the United States (through lawful admission or parole), the U.S.
citizen must file Form I-130, Petition for Alien Relative, and Form I-485,
Application to Register Permanent Residence or to Adjust Status, at the
same time. If the spouse is outside the United States, the U.S. citizen must
file Form I-130. When the Form I-130 is approved, it is sent for consular
processing to an embassy or consulate.
In all cases, the U.S. citizen petitioner must provide documentation to
establish that there is an ongoing marital union in a valid marriage. A
marriage must have been valid at the time and place it was performed for it
to be recognized as valid by the United States. The validity of a marriage is
generally determined by the law of the place where the marriage was
performed or celebrated.
In order for the marriage to be valid, it must be entered into for
reasons other than circumventing immigration laws, each party to the
marriage must have been legally able to marry, any prior divorces of either
party must have been valid, and the marriage must be legally recognized in
the country in which it was performed. A marriage is not valid if the U.S.
citizen and spouse were not both physically present at the marriage
ceremony and the marriage was not consummated.
Immigration law defines a spouse as a legally wedded husband or
wife. Merely living together does not qualify a marriage for immigration.
However, common-law spouses may qualify as spouses for immigration
purposes depending on the laws of the country where the common-law
marriage occurs. In cases of polygamy, only the first spouse may qualify as a
spouse for immigration.
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The applicable regulations provide as follows:
§ Sec. 204.1 General information about immediate relative and
family-sponsored petitions. (Amended effective 8/15/11; 76 FR
28303. Amended 3/26/96; 61 FR 13061.)
(a) Types of petitions. Petitions may be filed for an alien's
classification as an immediate relative under section 201(b) of the Act
or as a preference immigrant under section 203(a) of the Act based on
a qualifying relationship to a citizen or lawful permanent resident of
the United States, as follows: (Paragraph (a) revised 3/26/96; 61 FR
13061 )
(1) A citizen or lawful permanent resident of the United States
petitioning under section 204(a)(1)(A)(i) or 204(a)(1)(B)(i) of the Act
for a qualifying relative's classification as an immediate relative
under section 201(b) of the Act or as a preference immigrant
under section 203(a)of the Act must file a Form I-130, Petition for
Alien Relative. These petitions are described in § 204.2 ;
§ Sec. 204.2 Petitions for relatives, widows and widowers, and
abused spouses and children. (Amended 3/26/96;61 FR 13061 )
(a) Petition for a spouse.
(1) Eligibility. A United States citizen or alien admitted for lawful
permanent residence may file a petition on behalf of a spouse.
(B) Documentation. The petitioner should submit documents which
cover the period of the prior marriage. The types of documents which
may establish that the prior marriage was not entered into for the
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purpose of evading the immigration laws include, but are not limited
to:
( 1 ) Documentation showing joint ownership of property;
( 2) A lease showing joint tenancy of a common residence;
( 3 ) Documentation showing commingling of financial resources;
( 4 ) Birth certificate(s) of child(ren) born to the petitioner and prior
spouse;
( 5 ) Affidavits sworn to or affirmed by third parties having personal
knowledge of the bona fides of the prior marital relationship (Each
affidavit must contain the full name and address, date and place of
birth of the person making the affidavit; his or her relationship, if any,
to the petitioner, beneficiary or prior spouse; and complete
information and details explaining how the person acquired his or her
knowledge of the prior marriage. The affiant may be required to
testify before an immigration officer a bout the information contained
in the affidavit. Affidavits should be supported, if possible, by one or
more types of documentary evidence listed in this paragraph.); or
( 6 ) Any other documentation which is re (n) - 0.24 13 (.v) 1 (im BT 58 0.3( o0.24 0i)
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(USCIS) to establish the existence of a relationship to certain alien relatives
who wish to immigrate to the United States. A separate form must be filed
for each eligible relative. USCIS processes Form I-130, Petition for Alien
Relative, as a visa number becomes available.
Filing and approval of an I-130 is only the first step in helping a
relative immigrate to the United States. Eligible family members must wait
until there is a visa number available before they can apply for an immigrant
visa or adjustment of status to a lawful permanent resident. In the interim,
the spouse cannot be legally present in the United States, unless he/she
secures a visa for himself/herself using some other means.
A visa becomes available to a preference category according to the
priority date (the date the I-130 was properly filed). The family member’s
preference category will determine how long he or she will have to wait for
an immigrant visa number.
After a visa number becomes available, apply to adjust status to
permanent residency using Form I-485. Unless the beneficiary (the spouse)
had an immigrant visa petition or labor certification pending prior to April
30, 2001, the beneficiary must have continuously maintained lawful status in
the United States in order to adjust status. If the spouse resides outside the
United State, when Form I-130 is approved and a visa is available, it will be
sent for consular processing and the consulate or embassy will provide
notification and processing information.
The regulations provide as follows:
§ Sec. 204.1 General information about immediate relative and
family-sponsored petitions. (Amended effective 8/15/11; 76 FR
28303. Amended 3/26/96; 61 FR 13061.)
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(a) Types of petitions. Petitions may be filed for an alien's
classification as an immediate relative under section 201(b) of the Act
or as a preference immigrant under section 203(a) of the Act based on
a qualifying relationship to a citizen or lawful permanent resident of
the United States, as follows: (Paragraph (a) revised 3/26/96; 61 FR
13061 )
(1) A citizen or lawful permanent resident of the United States
petitioning under section 204(a)(1)(A)(i) or 204(a)(1)(B)(i) of the Act
for a qualifying relative's classification as an immediate relative
under section 201(b) of the Act or as a preference immigrant
under section 203(a)of the Act must file a Form I-130, Petition for
Alien Relative. These petitions are described in § 204.2 ;
INA Section 203, 8 U.S.C. 1153, describes the Allocation of
immigrant visas:
(a) Preference Allocation for Family-Sponsored Immigrants. - Aliens
subject to the worldwide level specified in section 201(c) for familysponsored immigrants shall be allotted visas as follows:
(1) Unmarried sons and daughters of citizens. - Qualified immigrants
who are the unmarried sons or daughters of citizens of the United
States shall be allocated visas in a number not to exceed 23,400, plus
any visas not required for the class specified in paragraph (4).
(2) Spouses and unmarried sons and unmarried daughters of
permanent resident aliens. - Qualified immigrants (A) who are the spouses or children of an alien lawfully admitted for
permanent residence, or
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(B) who are the unmarried sons or unmarried daughters (but are not
the children) of an alien lawfully admitted for permanent residence,
shall be allocated visas in a number not to exceed 114,200, plus the
number (if any) by which such worldwide level exceeds 226,000, plus
any visas not required for the class specified in paragraph (1); except
that not less than 77 percent of such visa numbers shall be allocated to
aliens described in subparagraph (A).
(3) Married sons and married daughters of citizens. - Qualified
immigrants who are the married sons or married daughters of citizens
of the United States shall be allocated visas in a number not to exceed
23,400, plus any visas not required for the classes specified in
paragraphs (1) and (2).
(4) Brothers and sisters of citizens. - Qualified immigrants who are the
brothers or sisters of citizens of the United States, if such citizens are
at least 21 years of age, shall be allocated visas in a number not to
exceed 65,000, plus any visas not required for the classes specified in
paragraphs (1) through (3).
C.

Child of an immigrant married to a USC or LPR
1.

Child of a U.S. Citizen

A U.S. citizen you must file a separate Form I-130 for each child
unmarried child under age 21; unmarried son or daughter age 21 or older,
married son or daughter of any age. The age and marital status of your
children are important factors in the immigration process. For immigration
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purposes, a “child” is defined as being unmarried and under 21, whereas a
“son” or “daughter” is defined as being married and/or 21 or over.$
(A U.S. citizen may also apply for siblings and parents.)
$

2.

Child of a Lawful Permanent Resident

Lawful permanent residents married to non-U.S. citizens are able to
legally bring their children to join them in the US, but must wait for their
priority date to become current. Lawful permanent residents may petition for
their children (unmarried and under 21), including their child’s child(ren),
and for their unmarried sons and daughters (21 or over), including their son
or daughter’s child(ren). There is no visa category for married children of
permanent residents.
If an unmarried son or daughter of a permanent resident marries
before the permanent resident becomes a U.S. citizen, any petition filed for
that son or daughter will be automatically revoked.
INA § Sec. 204.2 provides:$
(4) Derivative beneficiaries. No alien may be classified as an
immediate relative as defined in section 201(b) of the Act unless he or
she is the direct beneficiary of an approved petition for that
classification. Therefore, a child of an alien approved for
classification as an immediate relative spouse is not eligible for
derivative classification and must have a separate petition filed on his
or her behalf. A child accompanying or following to join a principal
alien under section 203(a)(2) of the Act may be included in the
principal alien's second preference visa petition. The child will be
accorded second preference classification and the same priority date
as the principal alien. However, if the child reaches the age of twentyone prior to the issuance of a visa to the principal alien parent, a
separate petition will be required. In such a case, the original priority
date will be retained if the subsequent petition is filed by the same
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petitioner. Such retention of priority date will be accorded only to a
son or daughter previously eligible as a derivative beneficiary under a
second preference spousal petition.
D.

Accompanying Spouses of non-immigrants
The INA permits a range of non-citizen temporary visitors to have

their spouses live with them through the issuance of “accompanying”
relative visas.
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1.

U Nonimmigrant Status Visas
The purpose of Form I-918 is to provide temporary immigration

benefits to aliens who are victims of qualifying criminal activity, and to their
qualifying family members, as appropriate. The U visa gives victims of
certain crimes temporary legal status and work eligibility in the United
States for up to 4 years. The U visa is a nonimmigrant visa and only 10,000
U visas may be issued every fiscal year. Family members may also be
included on the petition including spouses, children, unmarried sisters and
brothers under 18, mothers, fathers, as well as stepparents and adoptive
parents. An approved U visa petition will automatically grant the applicant
work eligibility in the United States. An Employment Authorization
Document will be included with all approved petitions, which can be shown
to any employer to obtain a Social Security Number to start work legally.
Currently all U visa applications are filed at the Vermont Service Center.
If the applicant is under 21, qualifying family members include:
spouse, unmarried children under the age of 12, parents, and unmarried
siblings under the age of 18. If the applicant is over the age of 21 years,
qualifying family members include spouse, unmarried children under the age
of 21.
An alien victim of criminal activity may file for U Nonimmigrant
Status – status set aside for victims of crimes who have suffered substantial
mental or physical abuse because of the activity and who also are willing to
assist law enforcement agencies or government officials in the investigation
of that activity. In order to file for that status, the alien must provide a
certification from a federal, state, or local law enforcement official certifying
the following:
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• The alien has been a victim of qualifying criminal activity;
• The alien possesses information about the qualifying criminal activity; and
• The alien has been, is being or is likely to be helpful to the investigation
and/or prosecution of that qualifying criminal activity.
INA § 101(a)(15)(U), 8 U.S.C. § 1101(a)(15)(U), provides as follows:
U) 4aa/ (i) subject to section 214(p), 4aa/ an alien who files a petition
for status under this subparagraph, if the 4aa1/ Secretary of Homeland
Security determines that-(I) the alien has suffered substantial physical or mental abuse as a
result of having been a victim of criminal activity described in clause
(iii);
(II) the alien (or in the case of an alien child under the age of 16, the
parent, guardian, or next friend of the alien) possesses information
concerning criminal activity described in clause (iii);
(III) the alien (or in the case of an alien child under the age of 16, the
parent, guardian, or next friend of the alien) has been helpful, is being
helpful, or is likely to be helpful to a Federal, State, or local law
enforcement official, to a Federal, State, or local prosecutor, to a
Federal or State judge, to the Service, or to other Federal, State, or
local authorities investigating or prosecuting criminal activity
described in clause (iii); and
(IV) the criminal activity described in clause (iii) violated the laws of
the United States or occurred in the United States (including in Indian
country and military installations) or the territories and possessions of
the United States;
(ii) 4aa1/ if accompanying, or following to join, the alien described in
clause (i)-(I) in the case of an alien described in clause (i) who is under 21 years
of age, the spouse, children, unmarried siblings under 18 years of age
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on the date on which such alien applied for status under such clause,
and parents of such alien; or
(II) in the case of an alien described in clause (i) who is 21 years of age or
older, the spouse and children of such alien
The relevant regulation provides as follows:
§ 214.14 Alien victims of certain qualifying criminal activity. (Section
added effective 10/17/07; 72 FR 53014 )
(a) Definitions .
As used in this section, the term:
(1) BIWPA means Battered Immigrant Women Protection Act of
2000 of the Victims of Trafficking and Violence Protection Act of
2000, div. B, Violence Against Women Act of 2000, tit. V, Pub. L.
106-386 , 114 Stat. 1464, (2000), amended by Violence Against
Women and Department of Justice Reauthorization Act of 2005, tit.
VIII, Pub. L. 109-162 , 119 Stat. 2960 (2006), amended by Violence
Against Women and Department of Justice Reauthorization Act-Technical Corrections, Pub. L. 109-271 , 120 Stat. 750 (2006).
(2) Certifying agency means a Federal, State, or local law
enforcement agency, prosecutor, judge, or other authority, that has
responsibility for the investigation or prosecution of a qualifying
crime or criminal activity. This definition includes agencies that have
criminal investigative jurisdiction in their respective areas of
expertise, including, but not limited to, child protective services, the
Equal Employment Opportunity Commission, and the Department of
Labor.
(3) Certifying official means:
(i) The head of the certifying agency, or any person(s) in a
supervisory role who has been specifically designated by the head of
the certifying agency to issue U nonimmigrant status certifications on
behalf of that agency; or
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(ii) A Federal, State, or local judge.
[…]
(8) Physical or mental abuse means injury or harm to the victim's
physical person, or harm to or impairment of the emotional or
psychological soundness of the victim.
(9) Qualifying crime or qualifying criminal activity includes one or
more of the following or any similar activities in violation of Federal,
State or local criminal law of the United States: Rape; torture;
trafficking; incest; domestic violence; sexual assault; abusive sexual
contact; prostitution; sexual exploitation; female genital mutilation;
being held hostage; peonage; involuntary servitude; slave trade;
kidnapping; abduction; unlawful criminal restraint; false
imprisonment; blackmail; extortion; manslaughter; murder; felonious
assault; witness tamperi ng; obstruction of justice; perjury; or attempt,
conspiracy, or solicitation to commit any of the above mentioned
crimes. The term “any similar activity” refers to criminal offenses in
which the nature and elements of the offenses are substantially similar
to the statutorily enumerated list of criminal activities.
(10) Qualifying family member means, in the case of an alien victim
21 years of age or older who is eligible for U nonimmigrant status as
described in section 101(a)(15)(U) of the Act, 8 U.S.C.
1101(a)(15)(U), the spouse or child(ren) of such alien; and, in the case
of an alien victim under the age of 21 who is eligible for U
nonimmigrant status as described in section 101(a)(15)(U) of the Act,
qualifying family member means the spouse, child(ren), parents, or
unmarried siblings under the age of 18 of such an alien.
2.

VAWA Applications for Adjustment of Status
Section 240A(b)(2) of the Immigration and Nationality Act provides

that an alien who is inadmissible or deportable from the United States is
eligible for cancellation of removal and adjustment of status to that of a
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lawful permanent resident if he or she: 1) has been battered or subjected to
extreme cruelty by a spouse or parent who is or was a United States citizen
or lawful permanent resident, or has a child who was subjected to such
abuse; 2) has been physically present in the United States for a period of not
less than three years immediately preceding the date of such application; 3)
has been a person of good moral character during such period; 4) is not
inadmissible under paragraph (2) or (3) of section 212(a), is not deportable
under paragraphs (1)(G) or (2) through (4) of section 237(a), unless a
domestic violence waiver is granted, and has not been convicted of an
aggravated felony; and 5) establishes that removal would result in extreme
hardship to the alien, the alien’s child, or the alien’s parent. If statutory
eligibility is established, special rule cancellation may be granted in
the exercise of discretion. INA Section 240A(b)(2).
As a battered spouse, child or parent, you may file an immigrant visa
petition under the Immigration and Nationality Act (INA), as amended by
the Violence Against Women Act (VAWA). The VAWA provisions in the
INA allow certain spouses, children, and parents of U.S. citizens and
permanent residents (Green Card holders) to file a petition for themselves,
without the abuser's knowledge. This allows victims to seek both safety and
independence from their abuser, who is not notified about the filing.
The VAWA provisions, which apply equally to women and men, are
permanent and do not require congressional reauthorization.
A spouse may file for his or herself if they are, or were, the abused
spouse of a U.S. citizen or permanent resident. A spouse may also include
on their petition unmarried children who are under 21 if they have not filed
for themselves.
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A parent may file for his or herself if they are the parent of a child
who has been abused by a U.S. citizen or permanent resident spouse. A
parent may include on the petition their children, including those who have
not been abused, if they have not filed for themselves. A parent may also file
if they are the parent of a U.S. citizen, and they have been abused by their
U.S. citizen son or daughter.
A child may file for his or herself if they are an abused child under
21, unmarried and have been abused by their U.S. citizen or permanent
resident parent. Their children may also be included on the petition. A child
may file for his or herself as a child after age 21 but before age 25 if they
can demonstrate that the abuse was the main reason for the delay in filing.
Under VAWA, immigrant victims of domestic violence, child abuse, or
elder abuse may “self-petition” for lawful permanent resident status without
the cooperation of an abusive spouse, parent, or adult child. It allows the
victim to confidentially file the self-petition and attain lawful permanent
resident status without separating from the abuser, thereby allowing the
victim to leave the abuser after lawful permanent resident status has been
obtained.
An approved VAWA self-petition provides the applicant with work
authorization, deferred action, and an approved immigrant petition which
allows her to apply for lawful permanent residency. When the individual
applies for lawful permanent resident status, she is subject to the family
preference system and any backlogs that may exist. Thus, spouses and
children of U.S. citizens may apply immediately and receive a green card as
an immediate relative. By contrast, spouses and children of lawful
permanent resident abusers are placed into the family preference system
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along with all other petitions for spouses and children of lawful permanent
residents and are subject to backlogs.
There is no limit to the number of VAWA self-petitions that may be
filed in any given year.
VAWA self-petitions are available to:
Spouses and former spouses of abusive U.S. citizens or lawful
permanent residents. Divorced spouses may self-petition if the
termination of the marriage was related to the abuse and if the
application is filed within two years of the termination of the
marriage.
Children of abusive citizens or lawful permanent residents who
file before turning 25.
An immigrant parent of an immigrant child abused by his or her
other US citizen or lawful permanent resident parent, even if the
immigrant parent is not himself or herself abused.
In addition to proving abuse, a self-petitioner must also prove:
Good faith marriage if the abuser is a spouse or step-parent.
The relationship to the abuser.
The immigration status of the citizen or LPR spouse, parent, or
child.
Good moral character.
Residence with the abusive family member.
Parent-child relationship if the applicant is a non-abusive
immigrant parent whose U.S. citizen or lawful permanent resident
spouse perpetrated the abuse.
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Self-petition by spouse of abusive citizen or lawful permanent
resident:
(1)

Eligibility.

(i) Basic eligibility requirements.
A spouse may file a self-petition under section 204(a)(1)(A)(iii) or
204(a)(1)(B)(ii) of the Act for his or her classification as an immediate
relative or as a preference immigrant if he or she: (Paragraph (c) added
3/26/96; 61 FR 13061)
(A) Is the spouse of a citizen or lawful permanent resident of the United
States;
(B) Is eligible for immigrant classification under section 201(b)(2)(A)(i) or
203(a)(2)(A) of the Act based on that relationship;
(C) Is residing in the United States;
(D) Has resided in the United States with the citizen or lawful permanent
resident spouse;
(E) Has been battered by, or has been the subject of extreme cruelty
perpetrated by, the citizen or lawful permanent resident during the marriage;
or is the parent of a child who has been battered by, or has been the subject
of extreme cruelty perpetrated by, the citizen or lawful permanent resident
during the marriage;
(F) Is a person of good moral character;
(G) Is a person whose deportation would result in extreme hardship to
himself, herself, or his or her child; and
(H) Entered into the marriage to the citizen or lawful permanent resident in
good faith.
(ii)

Legal status of the marriage.
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The self-petitioning spouse must be legally married to the abuser
when the petition is properly filed with the Service. A spousal self-petition
must be denied if the marriage to the abuser legally ended through
annulment, death, or divorce before that time.
After the self-petition has been properly filed, the legal termination of
the marriage will have no effect on the decision made on the self-petition.
The self-petitioner's remarriage, however, will be a basis for the denial of a
pending self-petition.
(iii) Citizenship or immigration status of the abuser.
The abusive spouse must be a citizen of the United States or a lawful
permanent resident of the United States when the petition is filed and when
it is approved. Changes in the abuser's citizenship or lawful permanent
resident status after the approval will have no effect on the self-petition. A
self-petition approved on the basis of a relationship to an abusive lawful
permanent resident spouse will not be automatically upgraded to immediate
relative status.
The self-petitioner would not be precluded, however, from filing a
new self-petition for immediate relative classification after the abuser's
naturalization, provided the self-petitioner continues to meet the selfpetitioning requirements.
(iv) Eligibility for immigrant classification.
A self-petitioner is required to comply with the provisions of section
204(c) of the Act, section 204(g) of the Act, and section 204(a)(2) of the
Act.
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(v)

Residence.
A self-petition will not be approved if the self-petitioner is not

residing in the United States when the self-petition is filed. The selfpetitioner is not required to be living with the abuser when the petition is
filed, but he or she must have resided with the abuser in the United States in
the past.
(vi) Battery or extreme cruelty.
For the purpose of this chapter, the phrase "was battered by or was the
subject of extreme cruelty" includes, but is not limited to, being the victim of
any act or threatened act of violence, including any forceful detention, which
results or threatens to result in physical or mental injury. Psychological or
sexual abuse or exploitation, including rape, molestation, incest (if the
victim is a minor), or forced prostitution shall be considered acts of violence.
Other abusive actions may also be acts of violence under certain
circumstances, including acts that, in and of themselves, may not initially
appear violent but that are a part of an overall pattern of violence. The
qualifying abuse must have been committed by the citizen or lawful
permanent resident spouse, must have been perpetrated against the selfpetitioner or the self-petitioner's child, and must have taken place during the
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convicted of an offense or offenses but admits to the commission of an act or
acts that could show a lack of good moral character under section 101(f) of
the Act.
A person who was subjected to abuse in the form of forced
prostitution or who can establish that he or she was forced to engage in other
behavior that could render the person excludable under section 212(a) of the
Act would not be precluded from being found to be a person of good moral
character, provided the person has not been convicted for the commission of
the offense or offenses in a court of law. A self-petitioner will also be found
to lack good moral character, unless he or she establishes extenuating
circumstances, if he or she willfully failed or refused to support dependents;
or committed unlawful acts that adversely reflect upon his or her moral
character, or was convicted or imprisoned, although the acts do not require
an automatic finding of lack of good moral character.
A self-petitioner's claim of good moral character will be evaluated on
a case-by-case basis, taking into account the provisions of section 101(f) of
the Act and the standards of the average citizen in the community.
If the results of record checks conducted prior to the issuance of an
immigrant visa or approval of an application for adjustment of status
disclose that the self-petitioner is no longer a person of good moral character
or that he or she has not been a person of good moral character in the past, a
pending self-petition will be denied or the approval of a self-petition will be
revoked.
(viii) Extreme hardship.
The Service will consider all credible evidence of extreme hardship
submitted with a self-petition, including evidence of hardship arising from
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circumstances surrounding the abuse. The extreme hardship claim will be
evaluated on a case-by-case basis after a review of the evidence in the case.
Self-petitioners are encouraged to cite and document all applicable
factors, since there is no guarantee that a particular reason or reasons will
result in a finding that deportation would cause extreme hardship. Hardship
to persons other than the self-petitioner or the self-petitioner's child cannot
be considered in determining whether a self-petitioning spouse's deportation
would cause extreme hardship.
(ix)

Good faith marriage.
A spousal self-petition cannot be approved if the self-petitioner

entered into the marriage to the abuser for the primary purpose of
circumventing the immigration laws. A self-petition will not be denied,
however, solely because the spouses are not living together and the marriage
is no longer viable.
(2)

Evidence for a spousal self-petition.
(i) General. Self-petitioners are encouraged to submit primary

evidence whenever possible. The Service will consider, however, any
credible evidence relevant to the petition. The determination of what
evidence is credible and the weight to be given that evidence shall be within
the sole discretion of the Service.
(ii) Relationship. A self-petition filed by a spouse must be
accompanied by evidence of citizenship of the United States citizen or proof
of the immigration status of the lawful permanent resident abuser. It must
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also be accompanied by evidence of the relationship. Primary evidence of a
marital relationship is a marriage certificate issued by civil authorities, and
proof of the termination of all prior marriages, if any, of both the selfpetitioner and the abuser.
If the self-petition is based on a claim that the self-pe titioner's child
was battered or subjected to extreme cruelty committed by the citizen or
lawful permanent resident spouse, the self-petition should also be
accompanied by the child's birth certificate or other evidence showing the
relationship between the self-petitioner and the abused child.
(iii) Residence. One or more documents may be submitted showing
that the self-petitioner and the abuser have resided together in the United
States. One or more documents may also be submitted showing that the selfpetitioner is residing in the United States when the self-petition is filed.
Employment records, utility receipts, school records, hospital or medical
records, birth certificates of children born in the United States, deeds,
mortgages, rental records, insurance policies, affidavits or any other type of
relevan t credible evidence of residency may be submitted.
(iv) Abuse. Evidence of abuse may include, but is not limited to,
reports and affidavits from police, judges and other court officials, medical
personnel, school officials, clergy, social workers, and other social service
agency personnel. Persons who have obtained an order of protection against
the abuser or have taken other legal steps to end the abuse are strongly
encouraged to submit copies of the relating legal documents. Evidence that
the abuse victim sought safe-haven in a battered women's shelter or similar
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refuge may be relevant, as may a combination of documents such as a
photograph of the visibly injured self-petitioner supported by affidavits.
Other forms of credible relevant evidence will also be considered.
Documentary proof of non-qualifying abuse may only be used to establish a
pattern of abuse and violence and to support a claim that qualifying abuse
also occurred.
(v) Good moral character. Primary evidence of the self-petitioner's
good moral character is the self-petitioner's affidavit. The affidavit should be
accompanied by a local police clearance or a state-issued criminal
background check from each locality or state in the United States in which
the self-petitioner has resided for six or more months during the 3-year
period immediately preceding the filing of the self-petition. Self-petitioners
who lived outside the United States during this time should submit a police
clearance, criminal background check, or similar report issued by the
appropriate authority in each foreign country in which he or she resided for
six or more months during the 3-year period immediately preceding the
filing of the self-petition.
If police clearances, criminal background checks, or similar reports
are not available for some or all locations, the self-petitioner may include an
explanation and submit other evidence with his or her affidavit. The Service
will consider other credible evidence of good moral c haracter, such as
affidavits from responsible persons who can knowledgeably attest to the
self-petitioner's good moral character.
(vi) Extreme hardship. Evidence of extreme hardship may include
affidavits, birth certificates of children, medical reports, protection orders
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and other court documents, police reports, and other relevant credible
evidence.
(vii) Good faith marriage. Evidence of good faith at the time of
marriage may include, but is not limited to, proof that one spouse has been
listed as the other's spouse on insurance policies, property leases, income tax
forms, or bank accounts; and testimony or other evidence regarding
courtship, wedding ceremony, shared residence and experiences. Other types
of readily available evidence might include the birth certificates of children
born to the abuser and the spouse; police, medical, or court documents
providing information a bout the relationship; and affidavits of persons with
personal knowledge of the relationship. All credible relevant evidence will
be considered.
(A) "Legal custody" means the assumption of responsibility for a
minor by an adult under the laws of the state and under the order or approval
of a court of law or other appropriate government entity. This provision
requires that a legal process involving the courts or other recognized
government entity take place. If the adopting parent was granted legal
custody by the court or recognized governmental entity prior to the adoption,
that period may be counted toward fulfillment of the two-year legal custody
r equirement. However, if custody was not granted prior to the adoption, the
adoption decree shall be deemed to mark the commencement of legal
custody. An informal custodial or guardianship document, such as a sworn
affidavit signed before a notary public, is insufficient for this purpose.
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(B) Evidence must also be submitted to show that the beneficiary
resided with the petitioner for at least two years. Generally, such
documentation must establish that the petitioner and the beneficiary resided
together in a familial relationship. Evidence of parental control may include,
but is not limited to, evidence that the adoptive parent owns or maintains the
property where the child resides and provides financial support and day-today supervision. The evidence must clearly indicate the physical livi ng
arrangements of the adopted child, the adoptive parent(s), and the natural
parent(s) for the period of time during which the adoptive parent claims to
have met the residence requirement. When the adopted child continued to
reside in the same household as the natural parent(s) during the period in
which the adoptive parent petitioner seeks to establish his or her compliance
with this requirement, the petitioner has the burden of establishing that he or
she exercised primary parental control during that p eriod of residence.
(C) Legal custody and residence occurring prior to or after the
adoption will satisfy both requirements. Legal custody, like residence, is
accounted for in the aggregate. Therefore, a break in legal custody or
residence will not affect the time already fulfilled. To meet the definition of
child contained in sections 101(b)(1)(E) and 101(b)(2) of the Act, the child
must have been under 16 years of age when the adoption is finalized.
(3) Decision on and disposition of the petition.
(i) Petition approved. If the self-petitioning spouse will apply for
adjustment of status under section 245 of the Act, the approved petition will
be retained by the Service. If the self-petitioner will apply for an immigrant
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visa abroad, the approved self-petition will be forwarded to the Department
of State's National Visa Center.
(ii) Petition denied. If the self-petition is denied, the self-petitioner
will be notified in writing of the reasons for the denial and of the right to
appeal the decision. (Re-designated as paragraph (c)(3)(ii), previously
(c)(3)(iii); effective 6/18/07; 72 FR 19100 )
4)

Derivative beneficiaries.

A child accompanying or following-to-join the self-petitioning spouse
may be accorded the same preference and priority date as the self-petitioner
without the necessity of a separate petition, if the child has not been
classified as an immigrant based on his or her own self-petition. A derivative
child who had been included in a parent's self-petition may later file a selfpetition, provided the child meets the self-petitioning requirements. A child
who has been classified as an immigrant based on a pet ition filed by the
abuser or another relative may also be derivatively included in a parent's
self-petition. The derivative child must be unmarried, less than 21 years old,
and otherwise qualify as the self-petitioner's child under section 101(b)(1)(F)
of the Act until he or she becomes a lawful permanent resident based on the
derivative classification.
3.

Foreign Student Spouse
A citizen of a foreign country who enters the United States on a

student visa to study in the United States may bring their spouse and
unmarried, minor children to reside with them during their study. Minor
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children are permitted to attend school in the United States while
accompanying them.
In the United States, the F visas are a type of non-immigrant student
visa that allows foreigners to pursue education (academic studies and/or
language training programs) in the United States. F-1 visas are only issued in
U.S. embassies and consulates outside the United States. Prospective F-1
students must apply at the schools and receive a form I-20 in order to apply
for an F-1 visa. F-1 students must show that they are able to support
themselves during their stay in the U.S., as their opportunities for legal
employment are quite limited. F-2 visas are given to dependents of an F-1
student. F-2 visa-holders are prohibited from any form of compensated
employment. However, minor children may attend public schools.
There are three types of F visas: F-1 visas for full-time students; F-2
visas for spouses and children of F-1 visa holders; and F-3 visas for "border
commuters" who reside in their country of origin while attending school in
the United States (granted to nationals of Mexico or Canada only and these
visa holders may study part- or full-time.) Unlike F-1 visa holders, F-3 visa
holders may not work on campus, although they may still be authorized for
Curricular Practical Training; Optional Practical Training may only be used
after graduation.
INA § 101(a)(15)(F) 8 U.S.C. 1151:
(F) (i) 3/ an alien having a residence in a foreign country which he
has no intention of abandoning, who is a bona fide student qualified to
pursue a full course of study and who seeks to enter the United States
temporarily and solely for the purpose of pursuing such a course of
study consistent with section 214(l) at an established college,
university, seminary, conservatory, academic high school, elementary
school, or other academic institution or in a language 3/ training
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program in the United States, particularly designated by him and
approved by the Attorney General after consultation with the
Secretary of Education, which institution or place of study shall have
agreed to report to the Attorney General the termination of attendance
of each nonimmigrant student, and if any such institution of learning
or place of study fails to make reports promptly the approval shall be
withdrawn,
(ii) 3d/ the alien spouse and minor children of any alien described in
clause (i) if accompanying or following to join such an alien, and
The USCIS regulations provide as follows:
§ Sec. 214.2(f) Students in colleges, universities, seminaries,
conservatories, academic high schools, elementary schools, other
academic institutions, and in language training programs -(1) Admission of student –
(i) Eligibility for admission . A nonimmigrant student may be
admitted into the United States in nonimmigrant status under section
101(a)(15)(F) of the Act, if: (Paragraph (f)(1)(i) revised effective
1/1/03; 67 FR 76256 ) (Introductory text amended 8/27/02; 67 FR
54941 )
[…]
(3) Admission of the spouse and minor children of an F-1 student .
The spouse and minor children accompanying an F-1 student are
eligible for admission in F-2 status if the student is admitted in F-1
status. The spouse and minor children following-to-join an F-1 student
are eligible for admission to the United States in F-2 status if they are
able to demonstrate that the F-1 student has been admitted and is, or
will be within 30 days, enrolled in a full course of study, or engaged
in approved practical training following completion of studies. In
either case, at the time they seek admission, the eligible spouse and
minor children of an F-1 student with a SEVIS Form I-20 must
individually present an original SEVIS Form I-20 issued in the name
of each F-2 dependent issued by a school authorized by the Service
for attendance by F-1 foreign students. Prior to August 1, 2003, if
exigent circumstances are demonstrated, the Service will allow the
dependent of an F-1 student in possession of a SEVIS Form I-20 to
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enter the United States using a copy of the F-1 student's SEVIS Form
I-20. (In the alternative, for dependents seeking admission to the
United States prior to August 1, 2003, a copy of the F-1 student's
current Form I-20ID issued prior to January 30, 2003, with proper
endorsement by the DSO will satisfy this requirement.) A new SEVIS
Form I-20 (or Form I-20A-B) is required for a dependent where there
has been any substantive change in the F-1 student's current
information. (Revised effective 1/1/03; 67 FR 76256 )
5.

Temporary Worker Spouse
1. Background
Temporary worker visas are for persons who want to enter the United

States for employment lasting a fixed period of time, and are not considered
permanent or indefinite. U.S. law provides employers with several limited
ways to bring foreign workers into the U.S. on a temporary basis.
Employment-based immigration visa categories generally have limited and
static numerical caps. In addition, before petitioning for a foreign worker, an
employer is often required to obtain certification from the Department of
Labor (DOL) that there are no U.S. workers available, willing, and qualified
to fill the position at a wage that is equal to or greater than the prevailing
wage generally paid for that occupation in the geographic area where the
position is located. The purpose of this restriction is to demonstrate that the
admission and hiring of foreign workers will not adversely affect the job
opportunities, wages, and working conditions of U.S. workers.
Temporary employment visas allow employers to hire foreign
nationals to work in a specific job for a limited time period. Depending on
the visa classification and, in some cases, the nationality of the intended
employee, the employer may be required to file, as a first step, a petition for
a nonimmigrant worker with U.S. Citizenship and Immigration Services
(USCIS). If approved, a State Department consular officer then determines
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the foreign worker’s eligibility for a nonimmigrant visa. Once the visa has
been issued, the worker may travel to the United States to assume
employment with the petitioning employer. Upon arrival in the U.S., a
Customs and Border Protection (CBP) officer will inspect the worker to
confirm eligibility for admission and to determine the specific length of stay.
Upon expiration of the period of stay (assuming it has not been extended by
USCIS), the worker must depart the United States.
With the exception of Cultural Exchange Visitor Q-1 visa applicants,
a temporary worker may apply for their spouse and unmarried, minor
children to accompany or join them. The applicant must be able to show that
they will be able to financially support their family in the United States.
2. H-visas
If you are going to the United States with the intention of working
there temporarily in specific prearranged employment, you require an H
visa. An H1B visa is used by some U.S. businesses and other organizations
to employ foreign workers in specialty occupations that require theoretical
or technical expertise in a specialized field. Typical H-1B occupations
include architects, engineers, computer programmers, accountants, doctors
and college professors, fashion models of distinguished merit and ability. H1C visas apply to an alien coming temporarily to perform services as a
registered nurse in a health professional shortage area as determined by the
U. S. Department of Labor. Only 500 nurses can be granted H-1C status in a
fiscal year nationally. There are also numerical limitations for each state
based on the state’s population. H-2A and H-2B visas are used for applicants
who are coming to the U. S. to perform a job which is temporary or seasonal
in nature and for which there is a shortage of U.S. workers. H-2A refers to
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temporary or seasonal agricultural workers, while H-2B refers to temporary
or seasonal non-agricultural workers. A typical H-2B situation might involve
an employer who has a contract to perform certain work by a prearranged
date. H-3 visas are used for applicants coming to the U. S. principally for
training purposes in which they will receive compensation. The training can
be from an employer in any field of endeavor, other than graduate education
and training. Also, the training cannot be used to provide productive
employment and cannot be available in the individual's home country. H-3
status is not appropriate for graduate education, including medical training,
except under special circumstances. Petitioning employers may not use H-3
classification for training programs primarily designed to benefit the U.S.
companies and/or where U.S. workers would be employed but for the trainee
services.
USCIS allows immediate family members of H visa holders (H-1A,
H-1B, H-2A, H-2B, or H-3) to get H-4 visas to lawfully come and stay in the
US. These visas are usually issued at the local US consulate office abroad.
However, if the person is already in US, he or she can obtain H-4 status by
filing Form I-539 for change of status. H-4 visa holders are not eligible to
get a Social Security Number and cannot be employed, but they can hold a
driver's license, open bank accounts, and get an Individual Taxpayer
Identification Number for US tax purposes.
Family members may alternatively be admitted in other nonimmigrant categories for which they qualify, such as the F-1 category for
children or spouses who will be students or the H-1B category for a spouse
whose employer has also obtained approval of an H-1B visa petition to
employ the spouse. An H-4 visa holder is admitted to the US for the duration
of the primary (H-1B, H-2A, H-2B, or H-3) visa validity.
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INA Sec. 101(a)(15)(H) provides as follows:
(H) an alien (i) 3a/ 3b/ (b) subject to section 212(j)(2) , who is
coming temporarily to the United States to perform services (other
than services described in subclause (a) during the period in which
such subclause applies and other than services described in
subclause (ii)(a) or in subparagraph (O) or (P)) in a specialty
occupation described in section 214(i)(1) or as a fashion model,
who meets the requirements for the occupation specified in section
214(i)(2) or, in the case of a fashion model, is of distinguished
merit and ability, and with respect to whom the Secretary of Labor
determines and certifies to the Attorney General that the intending
employer has filed with the Secretary an application under section
3b/ 212(n)(1) , or (b1) who is entitled to enter the United States
under and in pursuance of the provisions of an agreement listed in
section 214(g)(8)(A) , who is engaged in a specialty occupation
described in section 214(i)(3) , and with respect to whom the
Secretary of Labor determines and certifies to the Secretary of
Homeland Security and the Secretary of State that the intending
employer has filed with the Secretary of Labor an attestation under
section 212(t)(1) , or (c) 3b/ who is coming temporarily to the
United States to perform services as a registered nurse, who meets
the qualifications described in section 212(m)(1) , and with respect
to whom the Secretary of Labor determines and certifies to the
Attorney General that an unexpired attestation is on file and in
effect under section 212(m)(2) for the facility (as defined in section
212(m)(6) ) for which the alien will perform the services; or
(ii) (a) having a residence in a foreign country which he has no
intention of abandoning who is coming temporarily to the United
States to perform agricultural labor or services, as defined by the
Secretary of Labor in regulations and including agricultural labor
defined in section 3121(g) of 3bbb/ the Internal Revenue Code of
1986, agriculture as defined in section 3(f) of the Fair Labor
Standards Act of 1938 (29 U.S.C. 203(f)), and the pressing of
apples for cider on a farm, of a temporary or seasonal nature, or
(b) having a residence in a foreign country which he has no
intention of abandoning who is coming temporarily to the United
States to perform other temporary service or labor if unemployed
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persons capable of performing such service or labor cannot be
found in this country, but this clause shall not apply to graduates of
medical schools coming to the United States to perform services as
members of the medical profession; or
(iii) having a residence in a foreign country which he has no
intention of abandoning who is coming temporarily to the United
States as a trainee, other than to receive graduate medical education
or training, in a training program that is not designed primarily to
provide productive employment; and the alien spouse and minor
children of any such alien specified in this paragraph if
accompanying him or following to join him;
The relevant regulation provides as follows:
8 CFR § Sec. 214.2(h) Temporary employees-(1) Admission of temporary employees-(i) General. Under section 101(a)(15)(H) of the Act, an alien
may be authorized to come to the United States temporarily to
perform services or labor for, or to receive training from, an employer,
if petitioned for by that employer. Under this nonimmigrant category,
the alien may be classified as follows: under section
101(a)(15)(H)(i)(c) of the Act as a registered nurse; under section
101(a)(15)(H)(i)(b) of the Act as an alien who is coming to perform
services in a specialty occupation, services relating to a Department of
Defense (DOD) cooperative research and development project or
coproduction project, or services as a fashion model who is of
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may apply for a visa or seek admission to the United States. This
paragraph sets forth the standards and procedures applicable to these
classifications. (Amended 6/11/01; 66 FR 31107 )
(ii) Description of classifications.
(A) An H-1C classification applies to an alien who is coming
temporarily to the United States to perform services as a registered
nurse, meets the requirements of section 212(m)(1) of the Act, and
will perform services at a facility (as defined at section 212(m)(6) of
the Act) for which the Secretary of Labor has determined and certified
to the Attorney General that an unexpired attestation is on file and in
effect under section 212(m)(2) of the Act. This classification will
expire 4 years from June 11, 2001. (Revised 6/11/01; 66 FR 31107
)(Revised 3/7/97; 62 FR 10422 )
(B) An H-1B classification applies to an alien who is coming
temporarily to the United States:
(1) To perform services in a specialty occupation (except
agricultural workers, and aliens described in section 101(a)(15)(O)
and (P) of the Act) described in section 214(i)(1) of the Act, that
meets the requirements of section 214(i)(2) of the Act, and for whom
the Secretary of Labor has determined and certified to the Attorney
General that the prospective employer has filed a labor condition
application under section 212(n)(1) of the Act; (Revised 3/7/97; 62 FR
10422 )
(2) To perform services of an exceptional nature requiring
exceptional merit and ability relating to a cooperative research and
development project or a coproduction project provided for under a
Government-to-Government agreement administered by the Secretary
of Defense;
(3) To perform services as a fashion model of distinguished
merit and ability and for whom the Secretary of Labor has determined
and certified to the Attorney General that the prospective employer
has filed a labor condition application under section 212(n)(1) of the
Act.
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(C) An H-2A classification applies to an alien who is coming
temporarily to the United States to perform agricultural work of a
temporary or seasonal nature.
(D) An H-2B classification applies to an alien who is coming
temporarily to the United States to perform nonagricultural work of a
temporary or seasonal nature, if there are not sufficient workers who
are able, willing, qualified, and available at the time of application for
a visa and admission to the United States and at the place where the
alien is to perform such services or labor. This classification does not
apply to graduates of medical schools coming to the United States to
perform services as members of the medical profession. The
temporary or permanent nature of the services or labor described on
the approved temporary labor certification are subject to review by
USCIS. This classification requires a temporary labor certification
issued by the Secretary of Labor or the Governor of Guam prior to the
filing of a petition with USCIS. (Revised effective 1/18/2009; 73 FR
78104 )
(E) An H-3 classification applies to an alien who is coming
temporarily to the United States:
(1) As a trainee, other than to receive graduate medical
education or training, or training provided primarily at or by an
academic or vocational institution, or
(2) As a participant in a special education exchange visitor
program which provides for practical training and experience in the
education of children with physical, mental, or emotional disabilities.
3.

Various temporary worker visa types:
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Visa
category

General description – About an individual in this category:

To work in a specialty occupation. Requires a higher education
Q-1:
Participant
in
an
practical
training andIncludes
employment
andmodels
for sharing
of the history,
H-1B: Person in Specialty For
degree
or its equivalent.
fashion
of distinguished
International
culture,
and
traditions
of your home country through
participation
in
Occupation Cultural
merit and
ability
and government-to-government
research
and
Exchange Program
an
international
exchange
program.
development,
orcultural
co-production
projects
administered by the
Department of Defense.
For temporary or seasonal agricultural work. Limited to citizens or
H-2A: Temporary
nationals of designated countries, with limited exceptions, if
Agricultural Worker
determined to be in the United States interest.
For temporary or seasonal non- agricultural work. Limited to citizens
H-2B: Temporary Nonor nationals of designated countries, with limited exceptions, if
agricultural Worker
determined to be in the United States interest.
To receive training, other than graduate medical or academic, that is
H-3: Trainee or Special not available in the trainee’s home country or practical training
Education visitor
programs in the education of children with mental, physical, or
emotional disabilities.
To work at a branch, parent, affiliate, or subsidiary of the current
employer in a managerial or executive capacity, or in a position
L: Intracompany
requiring specialized knowledge. Individual must have been
Transferee
employed by the same employer abroad continuously for 1 year
within the three preceding years.
For persons with extraordinary ability or achievement in the
sciences, arts, education, business, athletics, or extraordinary
O: Individual with
recognized achievements in the motion picture and television fields,
Extraordinary Ability or
demonstrated by sustained national or international acclaim, to work
Achievement
in their field of expertise. Includes persons providing essential
services in support of the above individual.
To perform at a specific athletic competition as an athlete or as a
P-1: Individual or Team
member of an entertainment group. Requires an internationally
Athlete, or Member of an
recognized level of sustained performance. Includes persons
Entertainment Group
providing essential services in support of the above individual.
For performance under a reciprocal exchange program between an
P-2: Artist or Entertainer organization in the United States and an organization in another
(Individual or Group)
country. Includes persons providing essential services in support of
the above individual.
To perform, teach or coach under a program that is culturally unique
P-3: Artist or Entertainer or a traditional ethnic, folk, cultural, musical, theatrical, or artistic
(Individual or Group)
performance or presentation. Includes persons providing essential
services in support of the above individual.
Q-1: Participant in an
For practical training and employment and for sharing of the history,
International Cultural
culture, and traditions of your home country through participation in
Exchange Program
an international cultural exchange program.
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E.

Adjustment of Status
The Immigration and Nationality Act (INA) permits the change of an

individual's immigration status while in the United States from
nonimmigrant or parolee (temporary) to immigrant (permanent) if the
individual was inspected and admitted or paroled into the United States and
is able to meet all required qualifications for a green card (permanent
residence) in a particular category.
The common term for a change to permanent status is “adjustment of
status.” Adjustment of status is the process by which an eligible individual
already in the United States can get permanent resident status (a green card)
without having to return to their home country to complete visa processing.
Consular processing is an alternate process for an individual outside the
United States (or who is in the United States but is ineligible to adjust status)
to obtain a visa abroad and enter the United States as a permanent resident)
The purpose of Form I-485 is to apply to adjust status to that of a
permanent resident of the United States. An immigrant may apply to adjust
status if an immigrant visa number is immediately available based on an
approved immigrant petition; or if the immigrant is filing an adjustment of
status application with a completed relative petition, special immigrant
juvenile petition, or special immigrant military petition which, if approved,
would make an immigrant visa number immediately available to the
applicant. See earlier discussion of “priority date”.
An immigrant may apply to adjust his or her status based on being the
spouse or child (derivative) at the time another adjustment applicant
(principal) files to adjust status or at the time a person is granted permanent
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resident status in an immigrant category that allows derivative status for
spouses and children.
The Immigration and Nationality Act permits the change of an
individual's immigration status while in the United States from
nonimmigrant or parolee (temporary) to immigrant (permanent) if the
individual was inspected and admitted or paroled into the United States and
is able to meet all required qualifications for permanent residence in a
particular category. The common term for a change to permanent status is
“adjustment of status.”

F.

Waivers of Inadmissibility
An individual who is ineligible to be admitted to the United States as

an immigrant or to adjust status in the United States, and certain
nonimmigrant applicants who are inadmissible, must file a Form I-601,
Application for Waiver of Grounds of Inadmissibility, to seek a waiver of
certain grounds of inadmissibility.
An applicant for adjustment of status may seek a waiver of the
following grounds of inadmissibility: Immigration fraud or
misrepresentation (INA section 212(a)(6)(C)).
An application can also seek a waiver of inadmissibility of the
following ground for inadmissibility: 3-year or 10-year bar due to
previous unlawful presence in the United States (INA section
212(a)(9)(B)).
Subject to certain exceptions, if an immigrant seeks a waiver of
grounds of inadmissibility in connection with his or her application for an
immigrant visa or adjustment of status and the waiver is granted, the waiver
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is valid indefinitely even if the applicant does not obtain his or her
immigrant visa, immigrant admission, or adjustment of status, or if he or she
otherwise loses legal permanent resident status.
Factors typically considered by the government to determine extreme
hardship needed to approve a waiver of inadmissibility are (1) presence of
U.S. citizen family member, (2) ties to the U.S., (3) qualifying relatives, (4)
ties outside the U.S., (5) conditions in the country to which the qualifying
relative would relocate, (6) the financial impact of departure, and (7)
significant issues of health “particularly when tied to the unavailability of
suitable medical care in a country to which the qualifying relocating relative
would relocate.” In re Cervantes-Gonzalez, 22 I&N Dec. 560 (BIA 1999)
(en banc).
Persons who commit fraud or a material misrepresentation are barred
from the U.S. for life unless they obtain a waiver. If you are inadmissible to
the United States on the grounds of immigration fraud or misrepresentation,
you will have to establish that . . . . your qualifying U.S. citizen or lawful
permanent resident relative (spouse, son, daughter, parent), or K visa
petitioner would experience extreme hardship if you were denied admission.
See INA § 212(i), 8 U.S.C. § 1182(i) (one route to waiver is to establish that
removal or denial of adjustment of status would “result in extreme hardship
to a citizen … spouse or parent …”)
§ Sec. 212.7 Waiver of certain grounds of inadmissibility. (Section heading
amended effective 11/28/11; 76 FR 53764):
(6) Each application based upon a claim to exceptional hardship must
be accompanied by the certificate of marriage between the applicant
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and his or her spouse and proof of legal termination of all previous
marriages of the applicant and spouse; the birth certificate of any child
who is a United States citizen or lawful permanent resident alien, if
the application is based upon a claim of exceptional hardship to a
child, and evidence of the United States citizenship of the applicant's
spouse or child, when the application is based upon a claim of
exceptional hardship to a spouse or child who is a citizen of the
United States.
§ 212(a)(6)(C)(i):
(C) Misrepresentation.(i) In general.-Any alien who, by fraud or willfully misrepresenting a
material fact, seeks to procure (or has sought to procure or has
procured) a visa, other documentation, or admission into the United
States or other benefit provided under this Act is inadmissible.
(v) Waiver.-The Attorney General has sole discretion to waive clause
(i) in the case of an immigrant who is the spouse or son or daughter of
a United States citizen or of an alien lawfully admitted for permanent
residence, if it is established to the satisfaction of the Attorney
General that the refusal of admission to such immigrant alien would
result in extreme hardship to the citizen or lawfully resident spouse or
parent of such alien. No court shall have jurisdiction to review a
decision or action by the Attorney General regarding a waiver under
this clause.
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IV. THREE AND TEN YEAR BARS TO REENTRY
In 1996, Congress passed a law that bars certain persons who have
accumulated a certain period of “unlawful presence” in the U.S. and then left
the country from becoming US permanent residents for a period of time
unless they first obtain a waiver. Sections 212(a)(9)(i) and 212 (a)(9)(ii) of
the Immigration and Nationality Act (INA) impose re-entry bars on
immigrants who are present in the U.S. illegally for a period of time, leave
the U.S., and want to re-enter lawfully. An immigrant who enters the United
States without inspection (illegally), or who overstays a period of admission
by more than 180 days, but less than one year, and who then departs the U.
S. voluntarily, is barred from being re-admitted or re-entering the United
States for three years. If an immigrant is in the country illegally for more
than one year, a ten-year bar to admission applies.
A waiver of the three- or ten-year bar is available only where extreme
hardship to an applicant’s citizen or permanent resident spouse or parent can
be established. Hardship to the immigrant himself is not a factor, and
hardship to the immigrant’s children is not a factor (even if the children are
U.S. citizens).
If a nonimmigrant visa holder files the proper documentation for a
change of status or extension of stay in a timely manner, (s)he does not
accrue unlawful presence for the time that his or her application is pending.
This is called equitable tolling. USCIS’ policy of tolling unlawful presence
while an application is pending protects applicants from being forced to
abandon pending applications upon the expiration of their status. Due to
equitable tolling, applicants may remain in the U.S. legally for the duration
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of the application process, even after their previously approved status has
expired.
Beginning March 4, 2013, certain immigrant visa applicants who are
spouses, children and parents of U.S. citizens (immediate relatives) can
apply for provisional unlawful presence waivers before they leave the
United States. The provisional unlawful presence waiver process allows
individuals, who only need a waiver of inadmissibility for unlawful
presence, to apply for a waiver in the United States and before they depart
for their immigrant visa interviews at a U.S. embassy or consulate abroad.
The new process is expected to shorten the time U.S. citizens are separated
from their immediate relatives while those family members are obtaining
immigrant visas to become lawful permanent residents of the United States.
V. TEMPORARY IMMIGRATION BENEFITS AVAILABLE TO
SPOUSES OF US CITIZENS OR LAWFUL PERMANENT
RESIDENTS

A. Spouses and Children of U.S. citizens
Immigration law allows the alien spouse of a U.S. citizen and his or
her minor children to be admitted to the United States as nonimmigrants
while they are awaiting the adjudication of a Form I-130 Petition for Alien
Relative. It also allows them to obtain employment authorization while they
are waiting. They can obtain evidence of eligibility to work legally in the
United States by filing Form I-765, Application for Employment
Authorization. Upon filing an application for adjustment of status, K-3 and
K-4 nonimmigrant visa holders may also apply for employment
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authorization based on that pending application even if the K-3 or K-4
nonimmigrant status expires. K-3 or K-4 nonimmigrant visa holders cannot
change status in the United States to another nonimmigrant visa category.
1. Spouse of a U.S. Citizen (K-3 visa)
For a spouse to be eligible for a K-3 nonimmigrant visa, an individual
must be married to a U.S. citizen and have a pending Form I-130, Petition
for Alien Relative, filed by the U.S. citizen spouse on his or her behalf. The
K-3 nonimmigrant visa is for the foreign-citizen spouse of a United States
(U.S.) citizen. This visa category is intended to shorten the physical
separation between the foreign-citizen and U.S. citizen spouses by having
the option to obtain a nonimmigrant K-3 visa overseas and enter the United
States to await approval of the immigrant visa petition. K-3 visa recipients
subsequently apply to adjust status to a permanent resident (LPR) with the
Department of Homeland Security’s (DHS) U.S. Citizenship and
Immigration Services (USCIS) upon approval of the petition. Because the
spouse of a U.S. citizen applying for a nonimmigrant K-3 visa must have a
immigrant visa petition filed on his or her behalf by his or her U.S. citizen
spouse and pending approval, a K-3 applicant must meet some of the
requirements of an immigrant visa. It should be noted that under U.S.
immigration law, a foreign citizen who marries a U.S. citizen outside the
U.S. must apply for the K-3 visa in the country where the marriage took
place. Once admitted to the United States, K-3 nonimmigrants may apply to
adjust status to a permanent resident at any time
2. Child of a U.S. Citizen (K-4 visa)
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If you are a U.S. citizen, once you file Form I-130, your child is
eligible to apply for a nonimmigrant K-4 visa. This will entitle him or her to
come to the United States to live and work or go to school while the visa
petition is pending. To petition for this benefit, you may file Form I-129F.
However, you are not required to file Form I-129F and your child does not
require a K-4 visa. Your child may wait abroad for immigrant visa
processing. Seeking a K-4 visa can be a method for him or her to come to
the United States more quickly. A child may be eligible for a K-4 visa if: he
or she is unmarried, under 21, and the child of a qualified K-3 nonimmigrant
visa applicant. In order for a K-4 who is a step-child of a USC to immigrate
as a relative of the USC step-parent (whether through adjustment of status in
the United States or an immigrant visa abroad) the marriage between his or
her parent and the USC must have occurred before his or her 18th birthday.
Upon admission to the United States, K-4 nonimmigrants may file an
application for adjustment of status concurrently with or at any time after a
Form I-130 has been filed on his or her behalf by the U.S. citizen petitioner.
Holders of K-4 nonimmigrant visas will be admitted to the United
States for 2 years or until the day before their 21st birthday, whichever is
shorter. The K-4 nonimmigrant 's status will expire when he or she turns 21.
If the USC petitioner filed a Form I-130 on a K-4 nonimmigrant’s behalf
before the K-4 turned 21, he or she may continue to be eligible for
adjustment of status under the Child Status Protection Act.
B. Spouses and Children of Permanent Residents
The spouse and children of permanent residents are not eligible for the
nonimmigrant K-3 or K-4 visas. If you are a permanent resident and you
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have filed Form I-130 for your spouse and/or minor children on or before
December 21, 2000, your spouse and/or children may be eligible for the V
visa classification if more than three years have passed since the I-130 was
filed. The V visa is a nonimmigrant visa created to allow families to stay
together while waiting for the processing of immigrant visas. If you are a
permanent resident (green card holder), your spouse, child (unmarried and
under 21), or the child of your spouse (your step-child) may be eligible for a
V visa if:
You filed Form I-130, Petition for Alien Relative, for your family
member on or before December 21, 2000. This includes children
(unmarried and under 21) listed on the petition.
The family member has been waiting at least 3 years since you filed the
Form I-130.
The immigrant visa is not available on an approved Form I-130 petition
OR the application to adjust status is pending OR the petition for an
immigrant visa is pending.
C. Advance Parole
Advance parole is issued solely to authorize the temporary parole of a
person into the United States. Advance parole is an extraordinary measure
used sparingly to bring an otherwise inadmissible alien to the United States
for a temporary period of time due to a compelling emergency. Advance
parole cannot be used to circumvent the normal visa issuing procedures and
is not a means to bypass delays in visa issuance. Applicants presently in the
United States in a K-3 or K-4 nonimmigrant classification may travel outside
the United States and return using their K-3 or K-4 nonimmigrant visa. The
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only time advance parole is necessary is if the K-3 or K-4 nonimmigrant visa
has expired and the applicant has an adjustment of status application that
remains pending.
The document may be accepted by a transportation company (airlines)
instead of a visa as an authorization to travel to the United States. An
advance parole document does not replace your passport. Advance parole is
most commonly used when someone has Form I-485, Application to
Register Permanent Residence or to Adjust Status, pending. If you depart
the U.S. while your I-485 application is pending without first obtaining
advance parole, your case will be denied unless you fit into a narrow
exception for those maintaining certain nonimmigrant statuses.
If you are in the United States and wish to travel abroad, you do not
need to apply for advance parole if both conditions described below in A and
B are met: (1) You are a K-3, spouse, or K-4, child of a U.S. citizen; (2)
Form I-485, Application to Register Permanent Residence or Adjust Status,
was filed on your behalf and is pending with USCIS. However, upon
returning to the United States, you must present your valid H, L, K, or V
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Refugees are generally people outside of their country who are unable or unwilling to
return home because they fear serious harm. The legal definition of refugee is specified in
section 101(a)(42) of the Immigration and Nationality Act (INA):
101(a)(42) The term "refugee" means:
(A) any person who is outside any country of such person's nationality or, in the case of a
person having no nationality, is outside any country in which such person last habitually
resided, and who is unable or unwilling to return to, and is unable or unwilling to avail
himself or herself of the protection of, that country because of persecution or a wellfounded fear of persecution on account of race, religion, nationality, membership in a
particular social group, or political opinion, or
(B) in such circumstances as the President after appropriate consultation (as defined in
section 207(e) of this Act) may specify, any person who is within the country of such
person's nationality or, in the case of a person having no nationality, within the country in
which such person is habitually residing, and who is persecuted or who has a wellfounded fear of persecution on account of race, religion, nationality, membership in a
particular social group, or political opinion. The term "refugee" does not include any
person who ordered, incited, assisted, or otherwise participated in the persecution of any
person on account of race, religion, nationality, membership in a particular social group,
or political opinion. For purposes of determinations under this Act, a person who has
been forced to abort a pregnancy or to undergo involuntary sterilization, or who has been
persecuted for failure or refusal to undergo such a procedure or for other resistance to a
coercive population control program, shall be deemed to have been persecuted on
account of political opinion, and a person who has a well founded fear that he or she will
be forced to undergo such a procedure or subject to persecution for such failure, refusal,
or resistance shall be deemed to have a well founded fear of persecution on account of
political opinion.
b. Asylum
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Asylum status is a form of protection available to people who:
Meet the definition of refugee
Are already in the United States
Are seeking admission at a port of entry
The legal definition of asylum is specified in section 208 of the Immigration and
Nationality Act (INA):
"SEC. 208. (a) AUTHORITY TO APPLY FOR ASYLUM."(1) IN GENERAL.-Any alien who is physically present in the United States or who
arrives in the United States (whether or not at a designated port of arrival and including
an alien who is brought to the United States after having been interdicted in international
or United States waters), irrespective of such alien's status, may apply for asylum in
accordance with this section or, where applicable, section 235(b).
"(2) EXCEPTIONS."(A) SAFE THIRD COUNTRY.-Paragraph (1) shall not apply to an alien if the
Attorney General determines that the alien may be removed, pursuant to a bilateral or
multilateral agreement, to a country (other than the country of the alien's nationality or, in
the case of an alien having no nationality, the country of the alien's last habitual
residence) in which the alien's life or freedom would not be threatened on account of
race, religion, nationality, membership in a particular social group, or political opi nion,
and where the alien would have access to a full and fair procedure for determining a
claim to asylum or equivalent temporary protection, unless the Attorney General finds
that it is in the public interest for the alien to receive asylum in the United States.
"(B) TIME LIMIT.-Subject to subparagraph (D), paragraph (1) shall not apply to an alien
unless the alien demonstrates by clear and convincing evidence that the application has
been filed within 1 year after the date of the alien's arrival in the United States.
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"(C) PREVIOUS ASYLUM APPLICATIONS.-Subject to subparagraph (D), paragraph
(1) shall not apply to an alien if the alien has previously applied for asylum and had such
application denied.
"(D) CHANGED CIRCUMSTANCES.-An application for asylum of an alien may be
considered, notwithstanding subparagraphs (B) and (C), if the alien demonstrates to the
satisfaction of the Attorney General either the existence of changed circumstances which
materially affect the applicant's eligibility for asylum or extraordinary circumstances
relating to the delay in filing an application within the period specified in subparagraph
(B).
"(3) LIMITATION ON JUDICIAL REVIEW.-No court shall have jurisdiction to review
any determination of the Attorney General under paragraph (2).
"(b) CONDITIONS FOR GRANTING ASYLUM."(1) IN GENERAL.-The Attorney General may grant asylum to an alien who has
applied for asylum in accordance with the requirements and procedures established by the
Attorney General under this section if the Attorney General determines that such alien is
a refugee within the meaning of section 101(a)(42)(A).
Generally, asylum is granted to those already present or entering in the United
States. However, a major provision of the Illegal Immigration Reform and Immigrant
Responsibility Act of 1996, H.R. 3610; Pub.L. 104-208; 110 Stat. 3009-546, is the
requirement that all asylum applicants apply within one-year of their last entry into the
United States. This requirement can be waived if the applicant proves that there are
changed circumstances or extraordinary circumstances concerning the delay in filing the
application. The Immigration Court reviews asylum cases and, if the applicant is denied,
he or she may appeal to the Board of Immigration Appeals.
There are exceptions to the one-year deadline. If an applicant meets one of these
exceptions, she or he still must file within a “reasonable period of time,” which is not
defined but generally means within a few months. Examples of “changed circumstances”
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include the following: the applicant has maintained a lawful status (such as student, or
H1B) since coming to the U.S.; the applicant did not “come out” until she came to the
U.S.; the applicant’s government just changed and made homosexuality illegal, the
applicant had sex reassignment surgery in the U.S.; the applicant recently learned that he
was HIV-positive. Examples of “extraordinary circumstances” include the following: the
applicant suffers from post traumatic stress disorder or severe depression as a result of
what happened in her country and was unable to file when she first came to the U.S.; the
applicant consulted with an attorney who committed malpractice and the applicant filed a
complaint against the attorney.
1. Filing for Permanent Residence (Green Card)
When asylum is granted, it means that the asylee will have the opportunity to live
and work legally in the United States and will eventually have the opportunity to apply
for lawful permanent residence and citizenship. It is important to note that asylum is not a
permanent, guaranteed status for life in the United States. The asylee may apply for a
green card one year after being granted asylum. To apply for a green card, file a Form I485, Application to Register Permanent Residence or to Adjust Status. You must submit
a separate I-485 application packet for yourself and, if applicable, for each family
member who received derivative asylum based on your case.
2. Treatment of Opposite Sex Spouses and Children (Derivative Asylum)
You may include your spouse and children who are in the United States on your
application at the time you file or at any time until a final decision is made on your case.
To include your child on your application, the child must be under 21 and unmarried.
Under SEC. 208 of the INA, the spouse or child (as defined in section 101(b)(1)(A), (B),
(C), (D), or (E)) of an alien who is granted asylum may, if not otherwise eligible for
asylum under this section, be granted the same status as the alien if accompanying, or
following to join, such alien. If you are granted asylum you may petition to bring your
spouse and children to the United States by filing a Form I-730, Refugee/Asylee Relative
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Petition. You must file the petition within two years of being granted asylum unless there
are humanitarian reasons to excuse this deadline. There is no fee to file this petition.
3. Treatment of Same Sex or Transgendered Spouses and Children
Immediate family members present in the United States and included in the
original asylum application automatically receive asylum together with the principal
applicant. “Immediate family members” include the asylee’s opposite sex spouse and
unmarried children under 21 years of age. As with all other areas of immigration law,
same sex marriages are not recognized for purposes of derivative asylum. Likewise,
transgender applicants may or may not have their marriages recognized, depending on
how complete the transgender spouse’s transition is and on what happens in this
developing area of U.S. immigration law.
Note: if the asylee won based on sexual orientation, but is still legally married to a spouse
abroad, he is technically permitted to file a derivative application for her, but the
application, acknowledging an ongoing opposite sex relationship, could lead to the
underlying asylum application being reopened. If the applicant has minor children
abroad, and testified about the opposite sex relationship that resulted in the children, he
should be able to apply for derivative status for the children. The asylee must petition for
immediate relatives within a two-year period after being granted asylum. This period may
be extended for humanitarian reasons.
4. Permission to Reside in United States
If you are eligible for asylum you may be permitted to remain in the United
States. To apply for Asylum, file a Form I-589, Application for Asylum and for
Withholding of Removal, within one year of your arrival to the United States. There is no
fee to apply for asylum.
5. Employment Authorization
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An asylee is automatically eligible to work in the United States. Some asylees
choose to obtain Employment Authorization Documents (EADs) for convenience or
identification purposes, but an EAD is not necessary to work if you are an asylee. To
apply for employment authorization, you must file a Form I-765, Application for
Employment Authorization. There is no fee to apply for your first EAD if you have a
pending asylum application or if you have been granted asylum.
You cannot apply for permission to work (employment authorization) in the
United States at the same time you apply for asylum. You may apply for employment
authorization if 150 days have passed since you filed your complete asylum application,
excluding any delays caused by you (such as a request to reschedule your interview) and
no decision has been made on your application.
B. Rights of LGBT Persons and Asylum
Gay aliens may enter the United States as asylees under international law. Under
the Refugee Act of 1980 and the Immigration and Nationality Act, the United States
adopted a definition for who would be considered refugees. Since 1994, U.S. immigration
law has recognized persecution on account of sexual orientation as a ground for asylum.
See Matter of Toboso-Alfonso 20 I&N Dec. 819 (BIA 1994). Since Toboso-Alfonso, U.S.
adjudicators have frequently found that attacks on, or prosecution of, individuals for
actions that reflect their sexual orientation, such as homosexual intimacy, attending gay
discos, or cross-dressing, constitute persecution on account of sexual orientation. In
Karouni v. Gonzales, 399 F.3d 1163 (9thCir. 2005), the Ninth Circuit rejected the
argument that a gay Lebanese man should choose between persecution and a life of
celibacy, holding that Karouni should not be forced either to change an innate
characteristic so fundamental, or to relinquish such an integral part of his human
freedom.
The asylum applicant must provide evidence of a genuine and well-founded fear
of persecution and prove that the persecution is motivated by the applicant’s membership
of a social group. A reasonable and well-founded fear of persecution may be found only
if there is a reasonable possibility the applicant will be persecuted in the future,
regardless of the severity of the past persecution. Instances of persecution in the past,
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however, raise the presumption that the applicant may be persecuted in the future. The
applicant must have endured persecution by the government or by a group the
government is unwilling or unable to control. The government usually includes the
police, the military, and government-run schools.
In order to be eligible for asylum, an applicant must meet the definition of refugee
in the Immigration and Nationality Act (INA). The applicant bears the burden of proof of
establishing that she falls under this definition of refugee. The applicant is required to
testify under oath regarding the truth of her application in order to meet this burden of
proof. The Board of Immigration Appeals “not only encourage[s], but require[s] the
introduction of corroborative testimonial and documentary evidence, where available.”
Testimony, however, can be sufficient to sustain the applicant’s burden of proof if the
testimony is credible.
Although persecution is not specifically defined within the INA, the courts have
held that “a threat to life or freedom on account of race, religion, nationality, political
opinion or membership of a particular social group is always persecution.” The United
Nations High Commission on Refugees has endorsed a similar standard in its Handbook
on Procedures and Criteria for Determining Refugee Status under the 1951 Convention
and the 1967 Protocol Relating to the Status of Refugees. Persecution has also frequently
been defined as “the infliction of suffering or harm upon those who differ in a way
regarded as offensive.” Persecution is usually physical but can also be emotional or
psychological.
Recognizing persecution is extremely fact-dependent and fact-specific. Although
asylum adjudicators will determine what constitutes persecution on a case-by-case basis,
they have consistently recognized certain types of behavior as persecution. The following
five broad categories describe abuse that adjudicators may find rise to the level of
persecution:
1. serious physical harm;
2. coercive medical or psychological treatment;
3. invidious prosecution or disproportionate punishment for a criminal offense;
4. severe discrimination and economic persecution, and
5. severe criminal extortion or robbery.
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Successful applicants must demonstrate that the persecution was motivated by one
of the five protected grounds (race, religion, nationality, membership in a particular
social group or political opinion).
The most recognized form of persecution is the infliction of serious physical harm
including confinement, kidnapping, torture, and beatings. Rape, sexual assault and other
forms of gender-based violence are also persecution. The rape and beating of a gay
person on account of his sexual identity constitutes persecution. Many LGBT individuals
have been raped or sexually assaulted as “punishment” for their sexual orientation or for
violating traditional gender boundaries. In the case of Geovanni Hernandez-Montiel v.
Immigration and Naturalization Service, 225 F.3d 1084 (9th Cir. 2000), the Ninth Circuit
found that there was persecution when a “gay man with a female sexual identity” was
detained, stripsearched, sexually assaulted, and raped by police officers on more than one
occasion and sexually assaulted and attacked by a group of men.
Threats of violence will generally not be sufficient to establish past persecution
unless the threats themselves cause significant harm. “Threats standing alone…constitute
persecution in only a small category of cases and only when the threats are so menacing
as to cause significant actual suffering or harm.” Li v. AG of US, 400 F.3d 157, 164 (3d
Cir. 2005), quoting Lim v. INS, 224 F.3d 929, 936 (9th Cir. 2000). Threats will be more
likely to establish future persecution if the applicant can demonstrate that the group who
is making the threats has the will and ability to carry them out. Marcos v. Gonzales, 410
F.3d 1112 (9th Cir. 2005).
Certain types of medical and psychological treatment will demonstrate a wellfounded fear of persecution. The Board of Immigration Appeals has found that “forced
institutionalization, electroshock treatments and drug injections could constitute
persecution.” The coercive family planning practiced by the Chinese government also
constitutes persecution. The most significant holding in this area is the Ninth Circuit
decision in Pitcherskaia v. INS, 118 F.3d 641 (9th Cir. 1997). Pitcherskaia, a lesbian from
Russia, was arrested and imprisoned on several occasions for protesting violence and
discrimination against gays and lesbians in Russia. The militia threatened her with forced
institutionalization and required her to attend therapy sessions. She was prescribed
sedative medication which she successfully refused. In addition, an ex-girlfriend of hers
was institutionalized against her will and was subjected to electric shock treatment and
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other treatments meant to ‘cure’ her of her sexual orientation. The Ninth Circuit ruled
that it is not necessary for the persecutor to intend harm in order for unwanted medical or
psychological treatment to amount to persecution as long as the victim experiences the
treatment as harmful. The Ninth Circuit, citing Matter of Kasinga , decided by the Board
after the Board’s decision in Pitcherskaia, concluded that an intent to harm or punish is
not required for persecution to exist, and that the “definition of persecution is objective,
in that it turns not on the subjective intent of the persecutor but rather on what a
reasonable person would deem ‘offensive.’ ” Pitcherskaia , 118 F.3d at 646.
Criminal prosecution may be considered persecution if there is either severe
punishment or pretextual prosecution. Asylum adjudicators will focus on whether the
punishment under a country’s laws is disproportionately severe or whether the law or
punishment is contrary to international human rights standards. In determining whether a
particular law is considered to be in violation of human rights standards, asylum
adjudicators may use U.S. law as comparison. Since Lawrence v. Texas, 539 U.S. 558
(2003), private consensual same-sex activity cannot be prohibited by law in the United
States. However, many countries still prohibit homosexual acts in their criminal codes.
The existence of such a law may not be sufficient to demonstrate persecution. Several
unpublished decisions emphasize the importance of evidence that the laws are actually
enforced. Abdul-Karim v. Ashcroft, No. 02-74468, 102 Fed. Appx. 613, 2004 U.S. App.
LEXIS 13541 (9th Cir. 2004) (there is not well-founded fear on account of
homosexuality when the U.S. State Department Report states the criminal prohibitions on
homosexual activity were unenforced); Matter of Dickson Odibi, A76-596-205, 21
Immig. Rptr. B1-257 (BIA 2000)(applicant from Nigeria, where homosexuality is
criminal and subject to imprisonment for up to 14 years, must show that homosexuals are
subject to prosecution in order for the criminal code to demonstrate persecution).
Generally, harassment and discrimination will not constitute persecution. Persecution is
regarded as an extreme concept that differs from general discrimination against minority
groups. Fisher v. INS, 79 F.3d 955, 961 (9th Cir. 1996); Bucur v. INS, 109 F.3d 399 (7th
Cir., 1997).
Persecution requires “more than a few isolated incidents of verbal harassment or
intimidation, unaccompanied by any physical punishment, infliction of harm, or
significant deprivation of liberty.” Mikhailevitch v. INS, 146 F.3d 384, 390 (6th Cir.
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1998); See also Kvartenko v. Ashcroft, No. 00-71076, 33 Fed. Appx. 262 (9th Cir.
2002)(two encounters with police, one when officers arrested him and another when the
applicant and a group of gay men were stopped, searched, and beaten with night sticks,
only amounted to harassment).
Discrimination will amount to persecution “if measures of discrimination lead to
consequences of a substantially prejudicial nature for the person concerned, e.g. serious
restrictions on his right to earn his livelihood, his right to practice his religion, or his
access to normally available educational facilities.” The Office of the United Nations
High Commissioner, The Handbook on Procedures and Criteria for Determining Refugee
Status under the 1951 Convention and the 1967 Protocol Relating to the Status of
Refugees, (Geneva, 1979), HCR/1P/Eng./Rev.2, paragraph 54.
In order to demonstrate a well-founded fear of return, an asylum applicant must
establish that he has both a subjective and objective fear of returning to his country of
origin. NS v. Cardoza-Fonseca, 480 U.S. 421 (1987). The subjective component requires
that the applicant demonstrates a genuine fear of persecution. Knezevic v. Ashcroft, 367
F.3d 1206, 1213 (9th Cir. 2004). ”An asylum applicant’s candid, credible, and sincere
testimony demonstrating a genuine fear of persecution satisfies the subjective component
of the well-founded fear standard.” Berrotera-Melendez v. INS, 955 F.2d 1251, 1256 (9th
Cir. 1992). The test for the objective component is whether a reasonable person in the
applicant’s circumstances would fear persecution. The objective element requires
credible, direct, and specific evidence that supports a reasonable fear of persecution.
Knezevic v. Ashcroft, 367 F.3d 1206 (9th Cir. 2004). As long as the objective component
is established by the evidence, it need not be shown that the situation will probably result
in persecution. It “is enough that persecution is a reasonable possibility.” The United
States Supreme Court has held that a risk of 10% or more of persecution if the asylum
applicant is returned to his country is sufficient to warrant a grant of asylum. INS v.
Cardozo-Fonseca, 480 U.S. 421, 430 (1987).
An applicant may be granted asylum based on past persecution alone. If an
applicant sufficiently demonstrates past persecution, she is presumed to have a wellfounded fear of persecution. 8 C.F.R. § 1208.13(b)(1). The presumption of a wellfounded fear of persecution, however, can be rebutted if a preponderance of the evidence
demonstrates that there has been a fundamental change in circumstances or that the
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applicant could reasonably relocate to another part of the country of origin. Singh v.
INS, 63 F.3d 1501, 1508-10 (9th Cir. 1995). Even without a demonstration of a wellfounded fear of persecution, the applicant may be granted asylum if there are compelling
reasons that she is unwilling or unable to return based on the severity of the past
persecution of if the applicant has established that there is a reasonable possibility that
she may suffer other serious harm. 8 C.F.R. § 1208.13(b)(1)(iii).
If the applicant’s fear of future persecution is unrelated to the past persecution, the
applicant bears the burden of demonstrating that the fear is well-founded. 8 C.F.R. §
1208.13(b)(1). Establishing past persecution generally provides the strongest case for an
asylum claim because it puts the burden on DHS to demonstrate that the fear is not wellfounded. An applicant can demonstrate a well-founded fear of persecution by showing
that there is a pattern or practice in her country of persecution of LGBT/H individuals.
The applicant must establish that she is LGBT/H and that her fear upon return is
reasonable. 8 C.F.R.. § 1208.13(b)(2)(iii). Persecution against a specific group must be
systemic, pervasive, or organized in order to amount to a pattern or practice sufficient for
establishing a fear of future persecution. Ngure v. Ashcroft, 367 F.3d 975, 991 (8th Cir.
2004); Lie v. Ashcroft, 396 F.3d 530, 537 (3d Cir. 2005); In Re A-—, 23 I. & N. Dec. 737
(BIA 2005). An applicant will not have a well-founded fear of persecution if it would be
reasonable for her to relocate to another part of her country of origin. 8 C.F.R. §
1208.13(b)(2)(ii). See also Galicia v. Ashcroft, 396 F.3d 446 (1st Cir. 2005)(Guatemalan
gay man did not demonstrate an objective basis of fear of future persecution because he
did not demonstrate that he could not live safely in another part of Guatemala).
An individual who has not suffered persecution can nevertheless demonstrate a
well-founded fear. In Matter of Mogharrabi, the BIA set forth the following four
elements which an applicant for asylum must show in order to establish a well-founded
fear of persecution:
1. the applicant possesses a belief or characteristic a persecutor seeks to overcome in
others by means of punishment of some sort;
2. the persecutor is already aware, or could become aware, that the applicant
possesses this belief or characteristic;
3. the persecutor has the capability of punishing the applicant; and
4. the persecutor has the inclination to punish the applicant. 68
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The applicant must prove that the persecution she fears in the future is motivated
by the applicant’s actual or imputed membership in the particular social group. Since
1994, when Attorney General Janet Reno designated Matter of Toboso-Alfonso as
precedent, homosexual men has been recognized as a particular social group under
asylum law. More recently, the Ninth Circuit has ruled that “all alien homosexuals are
members of a ‘particular social group.’” Karouni v. Gonzales, 399 F.3d 1172 (9th Cir.
2005).
An essential component of an asylum application for a lesbian or gay applicant
will be proving that he is in fact gay. This may include testimony or documentation by
past partners or friends living in the United States. The applicant must also provide
evidence, either direct or circumstantial, that the persecution is on account of his sexual
orientation. See INS v. Elias-Zacharias, 502 U.S. 478 (1992). This was the issue in the
Soto-Vega v. Gonzales, No. 04-70868, A95-880-786 (Ninth Cir. 2006). After being
detained and severely beaten by the police who, while calling him antigay names,
threatened to kill him if they ever saw him again, Soto Vega fled to the United States.
Here, he sought asylum based on the persecution he faced in his country of origin. In
Soto-Vega, although the Immigration Judge found credible evidence that Soto Vega was
persecuted in Mexico because of his sexual orientation, he denied asylum because he
thought Soto Vega didn’t “appear gay” and could keep his sexual orientation hidden if he
chose to, so he did not believe the applicant would suffer future persecution. The BIA
affirmed the Judge’s ruling without opinion, and the case is now in federal court. The
Ninth Circuit Court of Appeals reversed the denial of asylum and sent the matter back to
the immigration agency to finally determine whether Soto Vega had a well-founded fear
of future persecution. The Immigration Judge granted asylum to Soto Vega.
Significantly, the Board of Immigration Appeals has consistently followed the
doctrine of mixed motives which holds that there can be more than one motivation for the
persecution, as long as the harm was motivated in part by an actual or imputed ground as
shown by direct or circumstantial evidence produced by the applicant. Matter of S-P-, 21
I. & N. Dec. 486 (BIA 1996); Osorio v. INS, 18 F.3d 1017, 1028 (2d Cir. 1994); Girma
v. INS, 283 F.3d 664, 667 (5th Cir. 2002). Note, the recently passed Real ID Act now
requires that the protected characteristic be at least one central motivation for the
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persecutor. If an applicant does not clearly fit within a precedentially defined social
group, she must establish that she is a member of such a social group.
‘Persecution on account of membership in a particular social group’ mean[s]
persecution that is directed toward an individual who is a member of a group of persons
all of whom share a common, immutable characteristic. The shared characteristic might
be an innate one such as sex, color, or kinship ties, or in some circumstances it might be a
shared past experience such as former military leadership or land ownership. The
particular kind of group characteristic that will qualify under this construction remains to
be determined on a case-by-case basis. However, whatever the common characteristic
that defines the group, it must be one that the members of the group either cannot change,
or should not be required to change because it is fundamental to their individual identities
or consciences. Matter of Acosta, 19 I. & N. Dec. 211 (BIA 1985). However,
[a]lthough for more than twenty years, U.S. courts regularly applied the Acosta
immutable and/or unchangeable characteristic framework to understanding
membership in a particular social group, in 2006, the Board of Immigration
Appeals added a new criterion of "social visibility" to the analysis. Under the
Board's new framework, applicants asserting PSG claims have to establish
immutability plus social visibility. In some cases, U.S. adjudicators have required
that an applicant be literally visibly identifiable, an especially problematic
requirement in cases involving sexual orientation where a finding of "visibility"
would force adjudicators to reach improper conclusions based on their own
stereotypes. [. . . . ] Commentators and federal courts alike have sharply criticized
this social visibility test.”
Deborah Anker and Sabi Ardalan, Escalating Persecution of Gays and Refugee
Protection: Comment on Queer Cases Make Bad Law, 44 N.Y.U. J. Int’l L. & Pol. 529,
551-552 (2012) (citations omitted).
Political opinion may be an additional ground that LGBT/H individuals can claim
asylum. LGBT/H people who are involved with gay rights groups may use political
opinion as a supplemental ground for asylum claims. In addition, the BIA has found that
persecution can be based on an imputed political opinion. In Matter of S-P-, 21 I. & N.
Dec. 486 (BIA 1996).
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The applicant must have suffered persecution by the government or by a group
which the government is unable or unwilling to control. The government generally
includes the police, the military, and government-run schools. Groups that the
government is unable or unwilling to control encompasses guerrilla and paramilitary
groups and gangs. In Matter of S-P-, 21 I. & N. Dec. 486 (BIA 1996)The government, for
the purposes of asylum law, also includes government-sponsored groups. Montoya-Ulloa
v. INS, 79 F.3d 930, 931 (9th Cir. 1996).
Generally, beatings by other citizens will not constitute persecution if there is no
showing that there was government involvement or that the government refused to assist
in prosecuting the abusers or protecting the victim. For instance, in the case of Galicia v.
Ashcroft, a Guatemalan gay man’s petition for review was denied because beatings and
verbal abuse by his neighbors were committed only by non-governmental actors. Galicia
v. Ashcroft, 396 F.3d 446 (1st Cir. 2005).He never contacted the authorities and therefore
was unable to claim that the government was unwilling or unable to protect him or
prosecute his abusers.
Once an applicant has established past persecution, a well-founded fear of future
persecution if returned to the applicant’s home country, DHS has the opportunity to rebut
this presumption, which it can do by demonstrating that circumstances in the home
country have changed such that the applicant would no longer be at risk of persecution if
returned. If DHS does successfully rebut the presumption of future persecution, the
burden reverts back to the applicant to demonstrate eligibility for a humanitarian grant of
asylum pursuant to 8 C.F.R. § 1208.13(b)(1)(ii)(A) or (B). The BIA and Courts of
Appeals have often stressed that an applicant must still demonstrate past persecution in
order to be eligible for humanitarian asylum. See, e.g. Mambwe v.Holder, 572 F.3d 540,
549 (8th Cir. 2009), Ben Hamida v. Gonzales, 478 F.3d 734, 741 (6th Cir. 2007), Matter
of L-S-, 25 I&N Dec. 705, 710 (BIA 2012).
The applicant may show that he or she has compelling reasons, based on the
severity of the past persecution, for being unable or unwilling to return to the country of
origin. 8 C.F.R. § 1208.13(b)(1)(ii)(A). Applicants will be eligible for humanitarian
asylum on these grounds when they have suffered “an atrocious form of persecution that
results in continuing physical pain and discomfort.” Matter of L-S-, at 712. Put another
way, the applicant must establish that the “past persecution was so severe that repatriation
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would be inhumane.” Abrha v. Gonzales, 433 F.3d 1072, 1076 (8th Cir. 2006). The focus
of the inquiry is on the degree of harm suffered, the length of time over which the harm
was inflicted, and the lingering physical and/or psychological effects of the harm. Id. In
Matter of S-A-K- & H-A-H-, 24 I&N Dec. 464 (BIA 2008) the BIA found that a mother
and daughter who had been subjected to FGM that had severe and lasting consequences
were eligible for humanitarian asylum. In Matter of B-, 21 I&N Dec. 66, 72 (BIA 1995)
humanitarian asylum was granted to an Afghani applicant who had been imprisoned for
13 months where he was subjected to torture and kept from knowing the fate of his
missing father. By contrast, an applicant who had been detained for 1 month and had
knowledge of his missing father’s ultimate death was not eligible for humanitarian
asylum. Matter of N-M-A-, 22 I&N Dec. 312, 326 (BIA 1998).
Alternatively, the applicant may qualify for humanitarian asylum based on a
reasonable probability of other serious harm upon removal to the country of origin. 8
C.F.R. § 1208.13(b)(1)(ii)(B). This provision was added in 2001 to expand the
availability of humanitarian asylum by broadening the standards from the overly
restrictive “compelling reasons” standard. Executive Office for Immigration Review;
New Rules Regarding Procedures for Asylum and Withholding of Removal, 63 Fed. Reg.
31,945, 31,947 (proposed Jun. 11, 1998) (Supplementary Information). This standard is
forward looking, rather than backwards looking. The serious harm need not be inflicted
on account of a Convention ground, or even in connection with the past persecution, but
it must be so serious that it equals the severity of persecution. Matter of L-S-, 25 I&N at
714.
C. Rights of Transgender Persons and Asylum
There have been several federal court decisions that deal with transgender or
otherwise gender-nonconforming asylum-seekers. The first published decision that dealt
with a transgender applicant was Hernandez-Montiel v. INS, 225 F.3D 1084 (9TH CIR.
2000). Geovanni Hernandez-Montiel is identified as a “gay male with female sexual
identity” from Mexico. Hernandez-Montiel was detained, sexually assaulted, and
threatened by the Mexican police because they considered him homosexual and because
he was wearing female clothing. The IJ found that the applicant’s choice to sometimes
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sexual identity. He had suffered various harms including beatings and rapes at the hands
of private actors. The IJ and BIA found that Ornelas-Chavez had failed to establish
persecution because the government was not directly involved other than one minor
police detention. The BIA further faulted Ornelas-Chavez for failing to report the harms
that he had suffered to the police. The Ninth Circuit remanded, finding that an individual
who has faced persecution is not required to report the persecution if doing so would be
futile or would subject one to further harm. This holding is important for the many
transgender asylum-seekers who are afraid to even set foot in the police stations of their
home countries because cross-dressing is illegal or because they know that the police
themselves may harm them without any repercussions.
In 2007, the Ninth Circuit issued another decision concerning a transgender
asylum-seeker. In Morales v. Gonzalez, 478 F. 3d 972 (9th Cir. 2007), the Ninth Circuit
again remanded the case to determine whether the applicant met the standard for
withholding of removal or CAT. Morales was a native of Mexico who began dressing as
a woman and working at a bar at the age of 15. She was arrested for working in a bar as a
minor on two occasions, and on one of these occasions, was raped while in jail, with her
cries for help going unanswered. While much of the decision analyzes Morales’s
statutory eligibility for asylum and withholding because of a crime she committed in the
United States, the court also found that the IJ and BIA had employed the wrong standard
in her CAT claim. The court remanded for consideration of all claims, particularly the
fact that the IJ’s decision had made no reference to the police’s role in failing to protect
Morales while she was in jail, and instead actually laughing and ignoring her screams
while she was raped. The decision is significant because transgender prisoners are often
subjected to violence and rape, and here the court holds the Mexican government
accountable for the police’s failure to intercede.
D. Asylum Claims and International Law
States have a duty to provide safe refuge to individuals fleeing persecution on
grounds of their sexual orientation or gender identity. Article 33 of the Convention
relating to the Status of Refugees provides that States parties have an obligation not to
expel or return a refugee to a place where their life or freedom would be threatened on
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account of race, religion, nationality, membership of a particular social group or political
opinion. The United Nations High Commissioner for Refugees (UNHCR) advises that
individuals who fear persecution on account of their sexual orientation or gender identity
may be considered members of a “particular social group”. State parties to the
Convention should ensure that such individuals are not returned to a State where their
lives or freedom would be at risk and, provided the individuals concerned meet the
criteria for refugee status, recognize them as refugees to be treated in accordance with the
provisions of the Convention.
UNHCR estimates that at least 42 States have granted asylum to individuals with
a well-founded fear of persecution owing to sexual orientation or gender identity,
although the precise figure is unclear. Some States grant asylum even without a clear
policy in this regard, while others do not track reasons for granting refugee status or
asylum. Even in countries that recognize these grounds for asylum, practices and
procedures often fall short of international standards. Review of applications is
sometimes arbitrary and inconsistent. Officials may have little knowledge about or
sensitivity towards conditions facing LGBT people. Refugees are sometimes subjected to
violence and discrimination while in detention facilities and, when resettled, may be
housed within communities where they experience additional sexuality and genderrelated risks. Refoulement of asylum seekers fleeing such persecution places them at risk
of violence, discrimination and criminalization. In some cases, they are returned with
instructions to “go home and be discreet”, an approach criticized by UNHCR.
The U.N. Refugee Convention does not define persecution, but persecution is
widely recognized as “the sustained or systemic violation of basic human rights
demonstrative of a failure of state protection.” See, e.g., Canada (Attorney General) v
Ward [1993] 2 SCR 689, 709 (SC:Can). “Many states parties to the Refugee Convention,
as well as scholars and commentators, are increasingly recognizing emotional and
psychological harm as serious forms of persecutory harm relevant to the past persecution
inquiry and to determining whether an applicant for refugee status has a well-founded
fear of persecution.” Deborah Anker and Sabi Ardalan, Escalating Persecution of Gays
and Refugee Protection: Comment on Queer Cases Make Bad Law, 44 N.Y.U. J. Int’l L.
& Pol. 529, 535 (2012).
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VII. THE MORTON MEMO2
On June 17, 2011, Immigration and Customs Enforcement (ICE)
Director John Morton issued two significant memoranda on the use of
prosecutorial discretion in immigration matters. Prosecutorial discretion
refers to the agency’s authority to not enforce immigration laws against
certain individuals and groups. The primary memo (the Morton Memo on
Prosecutorial Discretion) calls on ICE attorneys and employees to refrain
from pursuing noncitizens with close family, educational, military, or other
ties in the U.S. and instead spend the agency’s limited resources on persons
who pose a serious threat to public safety or national security. Morton’s
second memo focuses on exercising discretion in cases involving victims,
witnesses to crimes, and s in good faith civil rights lawsuits. The memo
instructs “[a]bsent special circumstances or aggravating factors, it is against
ICE policy to initiate removal proceedings against an individual known to be
the immediate victim or witness to a crime.” Wadhia, Shoba Sivaprasad, The
Morton Memo and Prosecutorial Discretion: An Overview (July 20, 2011).
Immigration Policy Center, July 2011; The Pennsylvania State University
Legal Studies Research Paper No. 17-2011. Available at SSRN:
http://ssrn.com/abstract=1891883.
Issued by Immigration and Customs Enforcement Director (ICE) John
Morton in June 2011, the Memo reminded ICE officers to focus on “high
priority “ removal cases to reduce the backlog in Immigration Courts. ICE is
directed to spend most of its resources on serious felons, repeat offenders,
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http://www.ice.gov/doclib/secure-communities/pdf/prosecutorialdiscretion-memo.pdf.
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known gang members, those who pose a danger to national security, and
those with an egregious record of immigration violations. ICE is also
instructed to set aside, on a case-by-case basis, low priority cases including
members of the U.S. armed forces, long-time permanent residents, minors
and elderly persons, victims of crime, and those with serious mental or
physical disabilities and illnesses. Known as “prosecutorial discretion,” this
process has led to mixed results over the past year.
Of particular relevance to same-sex marriages, under the Morton
Memo, “when weighing whether an exercise of prosecutorial discretion may
be warranted for a given alien, ICE officers, agents, and attorneys should
consider all relevant factors, including, but not limited to . . . the person's
ties and contributions to the community, including family relationships;
whether the person has a U.S. citizen or permanent resident spouse, child, or
parent; whether the person is likely to be granted temporary or permanent
status or other relief from removal, including as a relative of a U.S. citizen or
permanent resident.”
However, although immigration officials are purportedly exercising
prosecutorial discretion on a “case-by-case” basis, individualized and
discretionary determinations are leaving many immigrants in same-sex
relationships, as well as their loved ones, without protection and relief.
Prosecutorial discretion, even if exercised favorably, generally only means
that the U.S. Immigration and Customs Enforcement (“ICE”) may defer
commencing a removal hearing against a particular individual or may defer
the actual removal of that individual from the country if under a final order
of removal. This does not allow immigrants legally married to same-sex
partners with marriage-based immigration applications or petitions pending
or denied to be lawfully employed nor does it toll the acquisition of unlawful
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presence. Both extended unlawful employment and unlawful presence for
more than six months trigger statutory bars to future admission as a lawful
permanent resident. At the same, families (or, at a minimum immigrant,
immigrants in same-sex relationships), are encouraged to depart the United
States to avoid triggering the bars to future admission and, if they remain,
they must work without authorization or not at all. The “case-by-case”
approach for prosecutorial discretion is administered by many officials in
immigration field offices across the country who do not have the training,
expertise, cultural competency, and sensitivity to properly address sexual
orientation-related issues, making consistency across such decisions highly
unlikely.
Furthermore, many immigrants do not have the knowledge or
resources to effectively contest the improper exercise of discretion. Since
prosecutorial discretion is resulting in inconsistent outcomes, there currently
is no reliable mechanism or vehicle for adequately protecting lesbian and
gay immigrants in bi-national relationships and their families. Immigrants
married to different-sex partners who are prima facie eligible for marriagebased benefits under the INA and adjustment of status are generally granted
temporary authorization and temporary authorized status so that they may
work lawfully and not acquire additional unlawful presence that may trigger
future bars to admission. Because of the Administration’s current
compliance with DOMA, immigrants married to same-sex partners are
treated differently, much to their harm.
Many if not most immigrants married to same-sex partners will be
afraid to come forward and apply to ICE – the enforcement branch of the
Department of Homeland Security –for prosecutorial discretion to withhold
commencement of removal proceedings. The standards for this program are
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not well known and the outcome of any such application is uncertain. In
addition, the cost for private counsel to assist in the preparation of such an
application is substantial, and very few free legal services programs around
the country are available to represent such immigrants.
VII. CHALLENGES TO DOMA
Section 3 of DOMA provides as follows:
In determining the meaning of any Act of Congress, or of any ruling,
regulation, or interpretation of the various administrative bureaus and
agencies of the United States, the word ‘marriage’ means only a legal
union between one man and one woman as husband and wife, and the
word ‘spouse’ refers only to a person of the opposite sex who is a
husband or a wife.
1 U.S.C. §7.
The definitional provision does not by its terms forbid States from
enacting laws permitting same-sex marriages or civil unions or providing
state benefits to residents in that status. The enactment’s comprehensive
definition of marriage for purposes of all federal statutes and other
regulations or directives covered by its terms, however, does control over
1,000 federal laws in which marital or spousal status is addressed as a matter
of federal law, including the Immigration and Nationality Act. See GAO, D.

-‐79-‐	
  

Shah, Defense of Marriage Act: Update to Prior Report 1 (GAO–04–353R,
2004).
A. Unites States v. Windsor
1. Background
Plaintiff Edith Windsor who shared her life with her late spouse, Thea
Spyer, for 44 years, filed the lawsuit against the federal government on Nov.
9, 2010 for refusing to recognize their marriage. Windsor and Spyer were
married in Canada in 2007, and were considered married by their home state
of New York. Spyer died in 2009. Windsor was the sole beneficiary of
Spyer’s estate. Because they were married, Spyer’s estate normally would
have passed to her spouse without any tax. But because DOMA refuses to
recognize otherwise valid marriages of same-sex couples, Spyer’s estate had
to pay more than $350,000 in federal estate taxes. Earlier this year, Windsor
requested a full refund from the government. The IRS rejected that claim,
citing DOMA. Due to DOMA’s discriminatory policies, Windsor was not
able to claim the estate tax marital deduction that is available when the
surviving spouse is of the opposite sex. The lawsuit seeks to have DOMA
declared unconstitutional and to obtain a refund of the federal estate tax that
Windsor was forced to pay following her spouse’s death.
2. Equal Protection
The lawsuit argued that DOMA violates the equal protection
guarantee of the U.S. Constitution because it recognizes marriages of
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heterosexual couples, but not of same-sex couples, despite the fact that New
York State treats all marriages the same.
On February 23, 2011, the Attorney General of the United States
notified the Speaker of the House of Representatives, pursuant to 28 U. S. C.
§530D, that the Department of Justice would no longer defend the
constitutionality of DOMA’s §3. Noting that “the Department has previously
defended DOMA against . . . challenges involving legally married same-sex
couples,” the Attorney General informed Congress that “the President has
concluded that given a number of factors, including a documented history of
discrimination, classifications based on sexual orientation should be subject
to a heightened standard of scrutiny.” See Windsor, Slip Op. at 3-4.
Although “the President . . . instructed the Department not to defend
the statute in Windsor,” he also decided “that Section 3 will continue to be
enforced by the Executive Branch …” Id. at 4.
In response to the notice from the Attorney General, the Bipartisan
Legal Advisory Group (BLAG) of the House of Representatives voted to
intervene in litigation challenging DOMA to defend its constitutionality. Id.
The Department of Justice did not oppose limited intervention by BLAG in
Windsor or in this case.
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Plaintiff filed a motion for summary judgment on June 24, 2011. In an
amicus brief filed on July 26, 2011, New York State Attorney General Eric
Schneiderman asserted that DOMA violates lesbian and gay couples’ right
to equal protection under the law.
On June 6, 2012, U.S. District Judge Barbara Jones ruled that section
three of the so-called “Defense of Marriage Act” (DOMA)
unconstitutionally discriminates against married same-sex couples. The
ruling joined four other federal courts that have declared DOMA
unconstitutional.
The U.S. Court of Appeals for the Second Circuit upheld the lower
court on Oct. 18, 2012. The majority opinion stated, "It is easy to conclude
that homosexuals have suffered a history of discrimination." Thus they were
part of a quasi-suspect class that deserves any law restricting its rights to be
subjected to intermediate scrutiny. Because DOMA could not pass that test,
Judge Jacobs wrote, it is unconstitutional under the equal protection
guarantees of the Fifth Amendment. It was the first federal court of appeals
decision to hold that laws that classify people based on sexual orientation
should be subject to intermediate scrutiny. The appeals court held that
government discrimination against lesbians and gay men is now assumed to
be unconstitutional and that DOMA’s defenders could not offer any good
reason for treating married same-sex couples differently from all other
married couples. This is the first federal appeals court decision to decide that
government discrimination against gay people gets a more exacting level of
judicial review, called “heightened scrutiny.”
3. Status
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UPDATE
On June 26, 2013, the Supreme Court held that Section 3 of the
Defense of Marriage Act is unconstitutional as a deprivation of the equal
liberty of persons that is protected by the Fifth Amendment. The Supreme
Court held that
[t]he federal statute is invalid, for no legitimate purpose overcomes
the purpose and effect to disparage and to injure those whom the
State, by its marriage laws, sought to protect in personhood and
dignity. By seeking to displace this protection and treating those
persons as living in marriages less respected than others, the federal
statute is in violation of the Fifth Amendment.
Windsor, 570 U.S., at 25–26 (slip op.).
***
The recognition of civil marriages is central to state domestic relations
law applicable to its residents and citizens. Windsor, Slip Op. at 17, citing
Williams v. North Carolina, 317 U. S. 287, 298 (1942) (“Each state as a
sovereign has a rightful and legitimate concern in the marital status of
persons domiciled within its borders”). The definition of marriage is the
foundation of the State’s broader authority to regulate the subject of
domestic relations with respect to the “[p]rotection of offspring, property
interests, and the enforcement of marital responsibilities.” Id. quoting
Williams v. North Carolina, 317 U. S. at 298.
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Consistent with this allocation of authority, “the Federal Government,
through our history, has deferred to state-law policy decisions with respect
to domestic relations.” Id.
DOMA “rejects the long-established precept that the incidents,
benefits, and obligations of marriage are uniform for all married couples
within each State, though they may vary, subject to constitutional
guarantees, from one State to the next.” Id. at 18.
Despite these considerations, the Supreme Court held in Windsor that
it was unnecessary to decide whether this federal intrusion on state power
was a violation of the Constitution because the State’s power in defining the
marital relation is of central relevance in this case quite apart from principles
of federalism. Id.
The State’s decision to give this class of persons the right to marry
“conferred upon them a dignity and status of immense import.” Id. When
the State used its historic and essential authority to define the marital
relation in this way, its role and its power in making the decision enhanced
the recognition, dignity, and protection of the class in their own community.
Id.
DOMA, because of its reach and extent, departs from this history and
tradition of reliance on state law to define marriage. Id. at 18-19.
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“‘[D]iscriminations of an unusual character especially suggest careful
consideration to determine whether they are obnoxious to the constitutional
provision.’” Id. at 19, quoting Romer v. Evans, 517 U. S. 620, 633 (1996)
(quoting Louisville Gas & Elec. Co. v. Coleman, 277 U. S. 32, 37–38
(1928)).
DOMA § 3 uses this state-defined class for the opposite purpose—“to
impose restrictions and disabilities.” Id. at 19. That result required the
Supreme Court to address whether the resulting injury and indignity is a
deprivation of an essential part of the liberty protected by the Fifth
Amendment. Id.
DOMA “seeks to injure” the very classes certain states sought to
protect when they legalized same sex marriages. Id. at 20. The
Constitution’s guarantee of equality “must at the very least mean that a bare
congressional desire to harm a politically unpopular group cannot” justify
disparate treatment of that group. Id. quoting Department of Agriculture v.
Moreno, 413 U. S. 528, 534–535 (1973). The history of DOMA’s enactment
and its own text demonstrate that interference with the equal dignity of
same-sex marriages, a dignity conferred by the States in the exercise of their
sovereign power, was more than an incidental effect of the federal statute.
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Id. at 21. ”It was its essence.” Id.3
The principal effect of Defendants’ implementation of DOMA, even
after defendants decided it was unconstitutional and were told so by
numerous courts, was “to identify a subset of state-sanctioned marriages and
make them unequal” for purposes of benefits otherwise available under the
Immigration and Nationality Act. Id. at 22.
By creating two contradictory marriage regimes within the same
States, DOMA forced same-sex couples to live as married for the purpose of
state law “but unmarried for the purpose of federal law, thus diminishing the
stability and predictability of basic personal relations [certain] State[s]
[have] found it proper to acknowledge and protect.” Id.
As the record in this case makes clear, defendants’ application of
DOMA and refusal to hold these cases in abeyance has, as it did in Windsor,
“place[d] same-sex couples in an unstable position of being in a second-tier
marriage.” Id. at 23.
“Under DOMA, same-sex married couples have their lives burdened,
by reason of government decree, in visible and public ways.” Id. at 23.
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For a detailed discussion of DOMA’s legislative history, see Plaintiffs’
Opposition to Defendant-Intervenor’s Motion to Dismiss, Dkt. 71, at pp. 1824.
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The power the Constitution grants it also restrains. “[T]hough
Congress has great authority to design laws to fit its own conception of
sound national policy, it cannot deny the liberty protected by the Due
Process Clause of the Fifth Amendment.” Id. at 25.
DOMA is invalid “for no legitimate purpose overcomes the purpose
and effect to disparage and to injure those whom the State, by its marriage
laws, sought to protect in personhood and dignity.” Id. 25-26.
By seeking to displace this protection and treating those persons as
living in marriages less respected than others, “[DOMA] violates basic due
process and equal protection principles applicable to the Federal
Government.” Id. at 20 (emphasis added), citing U.S. Const., Fifth
Amendment; Bolling v. Sharpe, 347 U. S. 497 (1954) (emphasis added).
B. Aranas v. Napolitano
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1. Background
Jane DeLeon is a citizen of the Philippines, the lawful spouse of
Rodriquez, a resident of California, and the beneficiary of an approved
employment-based immigrant visa petition. Martin R. Aranas is the
biological son of DeLeon, a citizen of the Philippines, a resident of
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California, and would qualify for lawful permanent resident status were his
mother is granted lawful permanent resident status. Irma Rodriquez and Jane
DeLeon have been partners for 20 years. They were lawfully married in
California in 2008. They reside together as legally married spouses and plan
to remain together for the rest of their lives. They accept all of the duties and
responsibilities that are commonly associated with marriage. Martin Aranas,
now 25 years old, is the son of DeLeon, has lived in the United States since
the age of nine years; he will qualify for adjustment of status if DeLeon is
granted adjustment of status.
On March 2, 2006, DeLeon’s employer applied for permanent
resident status on her behalf. The visa petition was approved on or about
May 22, 2006. Her “priority date” (date in line for a visa) was March 2,
2006.
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pursuant to INA § 212(i), 8 U.S.C. § 1182(i), which requires a showing that
her removal or denial of adjustment of status would “result in extreme
hardship to [her] citizen … spouse or parent …” Id.
On July 5, 2011, DeLeon filed an Application for Waiver of Grounds
of Inadmissibility, Form I-601, based on the hardship her removal would
cause her 92-year old citizen father, who resides both in the U.S. and in the
Philippines. On September 1, 2011, the government denied DeLeon’s
applications for a waiver of inadmissibility and adjustment of status. The
government denied DeLeon’s I-601 waiver application on the ground she
had failed to establish that denial of lawful permanent resident status would
cause extreme hardship to her citizen father. The waiver denial automatically
resulted in a denial of the application for adjustment of status.
Rodriquez and DeLeon then determined that pursuant to INA § 212(i)
they could renew the I-601 waiver application based upon extreme hardship
that Rodriquez would suffer if DeLeon were denied lawful resident status
and required to depart the country. On or about September 27, 2011,
DeLeon submitted a timely Motion to Reopen/Reconsider I-601 Denial (“I601 Motion to Reopen”) on the ground that denying her lawful permanent
residence and requiring her departure from the United States would cause
extreme hardship to her U.S. citizen spouse, Rodriquez. If DeLeon is forced
to depart the United States, Rodriquez will be forced to leave the United
States and relocate to the Philippines, abandon her employment, and leave
her immediate family members, or end a 20-year committed lifetime
relationship and effectively end her marriage.
Martin Aranas’s immigration status is wholly dependent on that of his
mother. He is a derivative beneficiary of De Leon’s visa petition and
application to adjust status. A child under the age of 21 receives the same

-‐89-‐	
  

priority date as his or her parent. 22 C.F.R. § 42.53(a). Sons and daughters
who are derivative beneficiaries of a parent’s priority date in employmentbased categories remain eligible for derivative immigration benefits so long
as they are under 21 at the time a visa becomes immediately available. INA
§ 203(h). Child Status Protection Act, Pub. L. 107-208, 116 Stat. 927 (Aug.
6, 2002) (“CSPA of 2000”).
The government approved De Leon’s I-140 Petition in 2006, and an
immigrant visa became immediately available to her in July 2007. In August
2007, De Leon timely filed an I-485 application for adjustment of status
seeking lawful permanent residence for Martin Aranas as a derivative
beneficiary. Martin Arana was 20 years old at the time of the I-485 filing.
His reaching the age of 21 after the date a visa became available to his
mother does not bar him from derivative immigration status. However,
because the government denied DeLeon’s application for adjustment of
status, Martin Arana is disqualified from receiving derivative immigration
benefits through any future application for immigration benefits filed on his
mother’s behalf and strips him of his protection under CSPA of 2000 against
aging-out.
B. Proposed Class
On July 12, 2012, the Center for Human Rights & Constitutional Law,
the Public Law Center, the Asian Law Alliance, and the Law Offices of
Manulkin & Bennett filed suit on behalf of Irma Rodriguez, a U.S. citizen,
Jane DeLeon, Irma's immigrant spouse, and Martin Aranas, Jane's son,
challenging application of the Defense of Marriage Act (DOMA) to deny
immigration benefits to same-sex spouses. The proposed class action lawsuit
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alleges that § 3 of the DOMA, as applied to deny same-sex bi-national
couples immigration benefits routinely granted different-sex couples, denies
due process and equal protection of the law in violation of the Fifth
Amendment to the United States Constitution.
The proposed class includes all members of lawful marriages whom
the Department of Homeland Security, pursuant to § 3 of the Defense of
Marriage Act, 1 U.S.C. § 7, refuses to recognize as spouses for purposes of
conferring lawful status and related benefits under the Immigration and
Nationality Act, 8 U.S.C. §§ 1101 et seq. DOMA § 3 has resulted in some
8,000 spouses of U.S. citizens being cast into the undocumented
underground solely because of a statute the government concede is
unconstitutional and which multiple federal courts of appeal have uniformly
disapproved. There are likely hundreds of immigrants around the country
who are legally married to partners of the same sex who currently are unable
to extend or secure temporary employment authorization or temporary
authorized status.
Aranas seeks a preliminary injunction barring the Department of
Homeland Security (“DHS”) from —
(1)

deporting or removing immigrants denied lawful status solely because
they and their U.S. citizen or permanent residents spouses are of the
same sex, and from advising such immigrants to depart the United
States;

(2)

denying employment authorization to immigrants lacking lawful
immigration status solely because they and their U.S. citizen or
permanent residents spouses are of the same sex;

(3)

denying nonimmigrant or immigrant visa petitions solely because the
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immigrant or the non-immigrant has a spouse of the same sex; and
(4)

counting time toward the three- and ten-year bars to admission set out
in 8 U.S.C. § 1182(a)(9)(B)(i) against immigrants denied lawful status
solely because they and their U.S. citizen or permanent residents
spouses are of the same sex.
C. Harm to the Class
LGBTQ people already face a challenging set of legal issues – such as

housing, employment, health, aging, disabilities, public benefits,
immigration status and access to justice – that are compounded and
complicated by the unequal treatment, harassment and discrimination they
experience due to their sexual orientation and/or gender identity.
Immigrants in same-sex marriages “are told to depart the country
when their applications are denied, their work permits are terminated, [and]
they start to acquire unauthorized status …” “This places enormous pressure
on immigrants in same-sex marriages to self-deport, with or without their
spouses.” It is not uncommon for same-sex spouses forced into such onerous
circumstances to experience psychological trauma, including depression and
despair, so profound as to tear apart otherwise strong and stable families, or
else to compel foreign-born spouses and their U.S. citizen partners to leave
the United States entirely. Whether they “self-deport,” separate, or endure
the hardships of undocumented status, these couples are clearly experiencing
severe and irreparable injury.
Whether or not the government actually deport foreign-born members
of same-sex marriages, their policy and practice expose such immigrants to
the constant threat of arrest and detention both by federal authorities and
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“[i]n many states … by local police agencies ....” Id. Such couples are
understandably “afraid to travel domestically because of airport and highway
immigration checkpoints.” Id. And in stark contrast to immigrants in
heterosexual marriages with pending visa applications, immigrant spouses in
same-sex marriages “cannot travel abroad [even] for family emergencies ...”
Id. ¶ 14.
Stripped of lawful immigration status, LGBT spouses who remain in
the United States confront hardships even more onerous than those
unauthorized entrants typically experience. Elissa Barrett, Vice-President
and General Counsel of Bet Tzedek Legal Services (“Bet Tzedek”), reports
that “underground” employers “routinely violate labor, wage and safety
laws—engaging in wage theft, unlawful retaliation and other, more extreme
abuses, such as human trafficking and physical violence”—against LGBTs.
Declaration of Elissa Barrett, November 5, 2012, Exhibit 12, Dkt. 89 at 102.
Ms. Barrett explains:
The numerous challenges faced by LGBTQ individuals are
exacerbated if they do not have lawful immigration status. Many
LGBTQ people … struggle the most with poverty. If they cannot work
or are forced to give up work because of their immigration status,
they cannot afford the basic necessities of life including food, rent,
and medicine. Moreover, if they decide to risk employment in the
“underground” economy, they may be subject to the same exploitation
as other immigrants, whose employers routinely violate labor, wage
and safety laws. The situation may cause increased stress and
stigmatization, which in turn, places additional pressure on family
relationships, tests the bonds of marriage and can lead to negative
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health consequences.
Id. at 103 (emphasis added).
2. Fifth Amendment Due Process
A. Protections
The Fifth Amendment Due Process clause may be used to challenge a
federal statute, policy or practice. The Fifth Amendment to the United States
Constitution prohibits the federal government from depriving any person of
“life, liberty, or property, without due process of law . . . .” U.S. Const.
amend. V. The Fifth Amendment Due Process Clause acts as a safeguard
from arbitrary denial of life, liberty, or property by the Government outside
the sanction of law. The prohibitions of the Due Process Clauses apply only
to the actions of state actors, and not against private citizens. The guarantee
of due process for all citizens requires the government to respect all rights,
guarantees, and protections afforded by the U.S. Constitution and all
applicable statutes before the government can deprive a person of life,
liberty, or property. Due process essentially guarantees that a party will
receive a fundamentally fair, orderly, and just judicial proceeding. While the
Fifth Amendment only applies to the federal government, the identical text
in the Fourteenth Amendment explicitly applies this due process requirement
to the states as well.
Courts have come to recognize that two aspects of due process exist:
procedural due process and substantive due process. Procedural due process
aims to ensure fundamental fairness by guaranteeing a party the right to be
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heard, ensuring that the parties receive proper notification throughout the
litigation, and ensures that the adjudicating court has the appropriate
jurisdiction to render a judgment. Where an individual is facing a
deprivation of life, liberty, or property, procedural due process mandates that
he or she is entitled to adequate notice, a hearing, and a neutral judge.
Substantive due process has developed during the 20th century as
protecting those right so fundamental as to be "implicit in the concept of
ordered liberty." Today, the Court focuses on three types of rights under
substantive due process in the Fourteenth Amendment, which originated in
United States v. Carolene Products Co., 304 U.S. 144 (1938), footnote 4.
Those three types of rights are: the first eight amendments in the Bill of
Rights (e.g. the Eighth Amendment); restrictions on the political process
(e.g. the rights of voting, association, and free speech); and the rights of
“discrete and insular minorities.”
The Court usually looks first to see if there is a fundamental right, by
examining if the right can be found deeply rooted in American history and
traditions. Where the right is not a fundamental right, the court applies a
rational basis test: if the violation of the right can be rationally related to a
legitimate government purpose, then the law is held valid. If the court
establishes that the right being violated is a fundamental right, it applies
strict scrutiny. This test inquires into whether there is a compelling state
interest being furthered by the violation of the right, and whether the law in
question is narrowly tailored to address the state interest.
The Due Process Clause of the Fifth Amendment generally protects
unenumerated substantive rights and individual freedoms. Planned
Parenthood of S.E. Pa. v. Casey, 505 U.S. 833, 846-51; 112 S.Ct. 2791; 120

-‐95-‐	
  

L.Ed.2d 674 (1992). “It is a promise of the Constitution that there is a realm
of personal liberty which the government may not enter.” Id. at 847. Among
the core elements of this personal liberty is the right to form and maintain
family relationships free from governmental officiousness. See, e.g., Moore
v. City of East Cleveland, 431 U.S. 494, 499; 97 S.Ct. 1932; 52 L.Ed.2d 531
(1977), quoting Cleveland Bd. of Educ. v. LaFleur, 414 U.S. 632, 639-40; 94
S.Ct. 791; 39 L.Ed.2d 52 (1974) (acknowledging “freedom of personal
choice in matters of marriage and family life”); Stanley v. Illinois, 405 U.S.
645, 651-52; 92 S.Ct. 1208; 31 L.Ed.2d 551 (1972); id. at 658 (denying nonmarital father an opportunity to resume custody on mother’s death results in
“dismemberment of his family”); Lawrence v. Texas, 539 U.S. 558, 574; 123
S.Ct. 2472; 156 L.Ed.2d 508 (2003) (affirming that “persons in a
homosexual relationship may [also] seek autonomy” for “personal decisions
relating to marriage, procreation, … family relationships, child rearing, and
education”).
In Planned Parenthood of Southeastern Pa. v. Casey, supra, the
Supreme Court explained the substantive protections the Constitution
affords individual freedom in procreation, marriage and family relationships
as follows:
These matters, involving the most intimate and personal choices a
person may make in a lifetime, choices central to personal dignity and
autonomy, are central to the liberty protected by the Fourteenth
Amendment. At the heart of liberty is the right to define one’s own
concept of existence, of meaning, of the universe, and of the mystery
of human life. Beliefs about these matters could not define the
attributes of personhood were they formed under compulsion of the
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State.
505 U.S. at 851.
B. Application to the Aranas case
Although the Supreme Court has yet to articulate clearly the
constitutional test applicable to schemes abridging the rights of persons in
homosexual relationships, it has made clear that homosexuals are entitled to
autonomy equal to that of heterosexuals. Lawrence v. Texas, supra, 539 U.S.
at 574. Elaborating upon Lawrence, the Ninth Circuit holds that penalizing
individuals because they are homosexuals must serve important
governmental interests, not merely as a general proposition, but as applied to
particular persons in particular cases. See Witt v. Dep’t of Air Force, 527
F.3d 806 (9th Cir. 2008) (“Witt 2”) (reviewing Congress’s “don’t ask, don’t
tell” (“DADT”) policy that barred known gays and lesbians from serving in
the armed forces).
In Witt, the Air Force suspended Major Margaret Witt from duty as a
nurse when it discovered she had been in a committed and long-term
relationship with another woman. Id. at 809. The court noted that although it
had “considered and rejected similar claims in the past…,” id. at 811, citing,
inter alia, Beller v. Middendorf, 632 F.2d 788, 805-12 (9th Cir. 1980)
(rejecting substantive due process challenge to regulation forbidding
homosexual service in the Navy), after Lawrence, supra, those decisions no
longer reflected good law. Post-Lawrence, the court held, penalizing
someone on the basis of their sexual orientation “requires something more
than traditional rational basis review.” Id. at 813. Instead, such penalties
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must pass a tri-partite test:
1) The government must demonstrate it has an “important” interest for
imposing penalities on the basis of someone’s sexual orientation;
2) the penalty must “significantly further” the government’s interest;
and
3) the penalty must be “necessary” to secure the government’s
interest: that is, “a less intrusive means must be unlikely to achieve
substantially the government’s interest.” Id. at 819.
The court emphasized that in applying this test, a court “must
determine not whether [a challenged policy] has some hypothetical, post hoc
rationalization in general, but whether a justification exists for the
application of the policy as applied” to the . Id. at 819. The evidence, the
district court found, “overwhelmingly supports the conclusion that the
suspension and discharge of Margaret Witt did not significantly further the
important government interest in advancing unit morale and cohesion.” Id.
“Application of DADT therefore violates Major Witt’s substantive due
process rights under the Fifth Amendment to the United States
Constitution.” Id.
Witt holds that it is not enough to say that Congress has great power
to regulate a particular subject, or that excluding homosexuals is justified if
it does some general, hypothetical good. Because heightened scrutiny
applies, “the burden is on the government to justify the law and its intrusion
into the lives of those complaining about its application to them.” Witt 3,
supra, 739 F. Supp. 2d at 1313 (emphasis supplied).
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As discussed in Section II, above, no important governmental
interests are served that can justify denying same-sex spouses and their
children lawful immigration status.
3. Equal Protection
The Equal Protection Clause, part of the Fourteenth Amendment to
the United States Constitution, provides that "no state shall ... deny to any
person within its jurisdiction the equal protection of the laws."[1] The
Fourteenth Amendment Equal Protection Clause applies only to state
governments, but the requirement of equal protection has been read to apply
to the federal government as a component of Fifth Amendment due process.
The equal protection component of the Fifth Amendment4 “keeps
governmental decisionmakers from treating differently persons who are in
all relevant respects alike.” Nordlinger v. Hahn, 505 U.S. 1, 10; 112 S.Ct.
2326; 120 L.Ed.2d 1 (1992). Thus, classifications must have “some
relevance to the purpose for which the classification is made.” Baxtrom v.
Herold, 383 U.S. 107, 111; 86 S.Ct. 760; 15 L.Ed.2d 620 (1965). The
justification the Constitution demands of a classification turns on the nature
of the classification and the importance of the individual liberty it impairs.
Generally a court applies a “rational basis” test under which a
classification need only bear a reasonable relationship to a legitimate
governmental interest. Plyler, supra, 457 U.S. at 216-17. When a
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s’ challenge to DOMA arises under the due process clause of the Fifth
Amendment rather than the Fourteenth Amendment. See Bolling v. Sharpe,
347 U.S. 497, 499 (1954). “Equal protection analysis in the Fifth
Amendment area is the same as that under the Fourteenth Amendment.”
Buckley v. Valeo, 424 U.S. 1, 93 (1976).
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classification impinges upon a fundamental right or targets a historically
disadvantaged group, however, strict scrutiny is applied. Id. at 216-217.5
Under this test, a classification falls unless it is narrowly tailored to serve a
compelling governmental interest. Id. Finally, heightened scrutiny, falling
between strict scrutiny and the rational basis test, applies to a other
classifications, such as those based on sex or illegitimacy. Clark v. Jeter,
486 U.S. 456, 461; 108 S.Ct. 1910; 100 L.Ed.2d 465 (1988). To withstand
intermediate scrutiny, a classification must bear a “substantial relationship”
to an “important” governmental interest. Id.6
CHRCL maintains that DOMA § 3 should be subjected to heightened
scrutiny for several reasons. First, the statute explicitly discriminates on the
basis of sex, and intermediate scrutiny is therefore applicable. E.g., Orr v.
Orr, 440 U.S. 268, 278-79; 99 S.Ct. 1102; 59 L.Ed.2d 306 (1979). DOMA §
3 is therefore constitutionally infirm absent proof of an “exceedingly
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A “suspect” criterion is one that is so infrequently related to the realization
of a legitimate governmental objective that its invocation as a reason for
differential treatment is usually the mark of enmity and prejudice. City of
Cleburne v. Cleburne Living Center, 473 U.S. 432, 440 (1985). Race and
national origin are classic examples of suspect criteria. Id.
6
The constitutional guarantee of equal protection applies not only to
citizens, but to aliens as well— even those whose presence is unauthorized.
Plyler, supra, 457 U.S. at 210.
Courts have repeatedly affirmed that immigrants are entitled to equal
protection of the law. E.g., Tapia-Acuna v. INS, 640 F.2d 223, 225 (9th Cir.
1981) (INA § 212(c) relief cannot constitutionally be denied to an otherwise
eligible alien merely because the alien has not departed from the United
States); Francis v. INS, 532 F.2d 268, 273 (2d Cir. 1976) (granting relief to
deportees who had left the country, but not to aliens ordered deported who
had remained, denies equal protection clause of the Fifth Amendment
because an “alien whose ties with this country are so strong that he has
never departed … should receive at least as much consideration as an
individual who may leave.”).
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persuasive justification” for sex-based discrimination. United States v.
Virginia, supra, 518 U.S. at 532-33.7
Second, heightened scrutiny is required because DOMA § 3 targets a
historically disadvantaged group. In Massachusetts v. United States HHS,
supra, the First Circuit struck down DOMA § 3, emphasizing “the historic
patterns of disadvantage suffered by the group adversely affected by the
statute”: gays and lesbians. 682 F.3d at 11; accord, Pedersen v. Office of
Pers. Mgmt., 2012 U.S. Dist. LEXIS 106713 at *108 (D. Conn. July 31,
2012) (“homosexuals display all the traditional indicia of suspectness and
therefore statutory classifications based on sexual orientation are entitled to
a heightened form of judicial scrutiny.”).
Fourth, heightened scrutiny is required because, as the First Circuit
holds, “DOMA intrudes extensively into a realm that has from the start of
the nation been primarily confided to state regulation—domestic relations
and the definition and incidents of lawful marriage—which is a leading
instance of the states’ exercise of their broad police-power authority over
morality and culture.” Id. at *28-29. “Given that DOMA intrudes broadly
into an area of traditional state regulation, a closer examination of the
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Many cases have held intermediate scrutiny applicable to classifications
based on sex. E.g., United States v. Virginia, supra, 518 U.S. 515
(invalidating men-only admission policy of state-supported university);
Mississippi Univ. for Women v. Hogan, 458 U.S. 718 (1982) (invalidating
women-only admission policy of state-supported university); Kirchberg v.
Feenstra, 450 U.S. 455 (1981) (invalidating state law declaring husbands
“head and master” of property owned jointly with their wives); Wengler v.
Druggists Mut. Ins. Co., 446 U.S. 142 (1980) (invalidating state law that
denied widowers, but not widows, benefits absent mental or physical
incapacity or dependency); Frontiero v. Richardson, 411 U.S. 677 (1973)
(plurality) (invalidating federal statute under which spouses of male
members of the uniformed services were deemed dependents but spouses of
female members had to prove actual dependency).
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justifications that would prevent DOMA from violating equal protection
(and thus from exceeding federal authority) is uniquely reinforced by
federalism concerns.” Id. at 13; accord, Windsor v. United States, supra,
2011 U.S. Dist. LEXIS 84107 at *28 (DOMA “intrude[s] upon the states’
business of regulating domestic relations. That incursion skirts important
principles of federalism and therefore cannot be legitimate …”).
Moreover, heightened scrutiny is applicable to DOMA § 3 because it
discriminates against persons guilty of no wrong-doing with respect to
matters central to individual autonomy: sexuality and marriage. A basic
constitutional principle is that “burdens should bear some relationship to
individual responsibility or wrongdoing.” Weber v. Aetna Casualty & Surety
Co., 406 U.S. 164, 175; 92 S.Ct. 1400; 31 L.Ed.2d 768 (1972). Where
government impinges upon important constitutional rights of innocents, it
must have an important reason for doing so. Plyler, supra, 457 U.S. at 21617. Here there is no question (1) that s’ marriage is wholly lawful and they
are otherwise guilty of no wrongdoing; or (2) that DOMA § 3 intrudes
greviously into s’ sex, sexual orientation, and family, all which are matters
squarely within the constitutional protection of personal autonomy.
CHRCL maintains that the justifications for DOMA fail to withstand
even rational basis scrutiny. The first standard hypothetical explanation for
the discrimination DOMA § 3 mandates is that it promotes “responsible
procreation and child-rearing.” See, e.g., Perry v. Brown, supra, 671 F.3d at
1106. However, “the ability to procreate is not now, nor has it ever been, a
precondition to marriage in any state in the country.” Gill, supra, 699 F.
Supp. 2d at 389. Indeed “the sterile and the elderly are allowed to marry.”
Lawrence, supra, 539 U.S. at 605 (Scalia, J., dissenting). Congress has never
considered denying recognition to marriage based on a couple’s inability to
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procreate. See also Windsor v. United States, supra, 833 F. Supp. 2d at 40405 (“the Court cannot see a link between DOMA and childrearing. DOMA
does not determine who may adopt and raise children. Nor could it, as these
matters of family structure and relations ‘belong[] to the laws of the States
and not to the laws of the United States.’”).
As regards child-rearing, “a consensus has developed among the
medical, psychological, and social welfare communities that children raised
by gay and lesbian parents are just as likely to be well-adjusted as those
raised by heterosexual parents.” Gill, supra, 699 F. Supp. 2d at 388; accord
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a consistent federal definition of marriage. E.g., Levenson II, supra, 587
F.3d at 933. However, DOMA § 3 clearly “does not provide for nationwide
consistency in the distribution of federal benefits among married couples.
Rather it denies to same-sex married couples the federal marriage-based
benefits that similarly situated heterosexual couples enjoy.” Gill, supra, 699
F. Supp. 2d at 394 (emphasis added). Differing state laws on whether samesex couples may does not burden the federal government because it has no
role in implementing those laws. As for administration of federal programs,
accepting state marriage licenses is far simpler than verifying the gender of
married couples.
In sum, whether subjected to strict, intermediate, or rational basis
scrutiny, DOMA § 3 denies equal protection.
4. Current Status
Federal Judge Certifies the Class
On Friday April 19, 2013, Federal Judge Consuelo Marshall in Los
Angeles, CA., ruled that United States Immigration and Citizenship Services
denied Jane DeLeon, an immigrant in a same sex marriage with a US citizen,
equal protection of the law when it refused to recognize her marriage as a
lawful and legitimate basis to confer immigration benefits. “This Court finds
that the broad distinction created by DOMA § 3 is not rationally related to
Congress’ interest in a uniform federal definition of marriage.” The court
decided that “State law traditionally governs marriage recognition,” and
DOMA had disrupted the “long-standing practice of the federal government
deferring to each state’s decisions as to the requirements for a valid
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marriage.”
In so ruling, the court also ruled that a precedent case issued by the
U.S. Court of Appeals in the Ninth Circuit in 1982, Adams v. Howerton,
which held that denying immigration benefits to same-sex couples did not
violate equal protection, has been superseded by "intervening statutory and
policy changes," and is therefore no longer binding precedent.
The court certified the lawsuit as a nationwide class action on behalf
of "all members of lawful same-sex marriages who have been denied or will
be denied lawful [immigration] status or related benefits" pursuant to § 3 of
the Defense of Marriage Act.
Ms. DeLeon had also applied for a preliminary injunction requiring
CIS to issue class members interim work permits. Judge Marshall, however,
declined to issue a preliminary injunction at this time, finding that the
possibility of class members' having deportation deferred pursuant to DHS's
"Morton Memo" might protect the class adequately until a final judgment is
issued in the case.
The Center for Human Rights and Constitutional Law continues to
believe the Morton Memo affords class members is inadequate protection
because it does not grant people work permits and because it does not stop
the clock running on the accrual of "unauthorized presence" triggering 3and 10-year bars to immigrants' obtaining lawful admission to the United
States.
Update: CHRCL Writes Letter to Department of Justice and Plaintiffs File
Motion for Summary Judgment in Light of Windsor
On July 15, 2013, the Center for Human Rights and Constitutional
Law, in its capacity as counsel for class members denied immigration
benefits under DOMA, wrote a letter to the Department of Justice proposing
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that DHS immediately implement steps to provide immigrants previously
denied immigration benefits under DOMA with employment authorization
and authorized presence in the U.S.
On July 19, 2013, the plaintiffs in the Aranas class action case
involving all immigrants denied immigration benefits under DOMA have
filed a motion asking the federal court to enter summary judgment based on
the U.S. Supreme Court's decision in Windsor.

C. Hollingsworth v. Perry (Prop 8)
In 2008, the California Supreme Court overturned the state's ban on
same-sex marriage because it violated the guarantee of equal protection in
the California constitution. Later that same year, California voters approved
a ballot measure -- Proposition 8 -- amending the state constitution to
specifically disallow same-sex marriages. A federal district court, having
jurisdiction to hear federal constitutional issues, found Proposition 8 to
violate the United States Constitution because California had effectively
given same-sex couples the right to marry and then taken it away again. The
court determined that taking away a right only from a minority group -which the state had no legitimate reason for doing -- violated the equal
protection guarantee in the United States Constitution. The Ninth Circuit
Court of Appeals agreed, and the proponents of Proposition 8 sought review
by the Supreme Court.
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Update: U.S. Supreme Court Rules that Proponents of Prop 8 Lacked
Standing to Appeal to Supreme Court; The Ninth Circuit’s Ruling Stands
and Same-Sex Marriage Restored to California
The Supreme Court held that the sponsors of Prop 8 lacked a legal
right to defend the initiative after the federal district court struck it down.
Although the Supreme Court did not rule on the merits, it left the Ninth
Circuit’s ruling invalidating the law intact. On June 28, 2013, the U.S. Court
of Appeals for the Ninth Circuit dissolved the stay of the order enjoining
enforcement of Proposition 8. Accordingly, same-sex marriages are legal in
California.
On June 28, 2013, the California Department of Public Health notified
all county clerks and county recorders that
Effective immediately, county clerks shall issue marriage
licenses to same-sex couples in California. People who are currently
in a State Registered Domestic Partnership (SRDP) may be issued a
marriage license if the parties to the SRDP and the parties to the
marriage are the same (Family Code Section 298.5) and the parties are
not already legally married to one another in another jurisdiction.
Same-sex couples legally married in another jurisdiction will be
considered already legally married under California marriage
licensing and certification laws and they should not be issued a new
marriage license. Family Code sections 301, 302, and 500 allow only
unmarried persons to marry in California.8
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http://www.cdph.ca.gov/Documents/CDPH_ACL06282013.pdf
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VIII. OBAMA ADMINISTRATION POSITION ON DOMA
A. Statement of Attorney General Eric Holder
On February 23, 2011, Attorney General Eric Holder released a
statement regarding two lawsuits challenging DOMA section 3, Windsor
and Pedersen v. Office of Personnel Management. It explained that the
Obama administration had determined that classifications based on sexual
orientation should be subject to heightened scrutiny, and therefore it could
no longer defend the constitutionality of DOMA's section 3. "Statement of
the Attorney General on Litigation Involving the Defense of Marriage Act"
(Press release). United States Department of Justice. February 23, 2011.
Retrieved February 23, 2011. The administration intends to continue
enforcing the law until it is either repealed by Congress or finally declared
unconstitutional in court.
Statement of the Attorney General on Litigation Involving the Defense of
Marriage Act
WASHINGTON – The Attorney General made the following statement
today about the Department’s course of action in two lawsuits, Pedersen v.
OPM and Windsor v. United States, challenging Section 3 of the Defense of
Marriage Act (DOMA), which defines marriage for federal purposes as only
between a man and a woman:
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In the two years since this Administration took office, the Department
of Justice has defended Section 3 of the Defense of Marriage Act on
several occasions in federal court. Each of those cases evaluating
Section 3 was considered in jurisdictions in which binding circuit
court precedents hold that laws singling out people based on sexual
orientation, as DOMA does, are constitutional if there is a rational
basis for their enactment. While the President opposes DOMA and
believes it should be repealed, the Department has defended it in court
because we were able to advance reasonable arguments under that
rational basis standard.
Section 3 of DOMA has now been challenged in the Second Circuit,
however, which has no established or binding standard for how laws
concerning sexual orientation should be treated. In these cases, the
Administration faces for the first time the question of whether laws
regarding sexual orientation are subject to the more permissive
standard of review or whether a more rigorous standard, under which
laws targeting minority groups with a history of discrimination are
viewed with suspicion by the courts, should apply.
After careful consideration, including a review of my
recommendation, the President has concluded that given a number of
factors, including a documented history of discrimination,
classifications based on sexual orientation should be subject to a more
heightened standard of scrutiny. The President has also concluded
that Section 3 of DOMA, as applied to legally married same-sex
couples, fails to meet that standard and is therefore unconstitutional.
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Given that conclusion, the President has instructed the Department not
to defend the statute in such cases. I fully concur with the President’s
determination.
Consequently, the Department will not defend the constitutionality of
Section 3 of DOMA as applied to same-sex married couples in the
two cases filed in the Second Circuit. We will, however, remain
parties to the cases and continue to represent the interests of the
United States throughout the litigation. I have informed Members of
Congress of this decision, so Members who wish to defend the statute
may pursue that option. The Department will also work closely with
the courts to ensure that Congress has a full and fair opportunity to
participate in pending litigation.
Furthermore, pursuant to the President ’ s instructions, and upon
further notification to Congress, I will instruct Department attorneys
to advise courts in other pending DOMA litigation of the President's
and my conclusions that a heightened standard should apply, that
Section 3 is unconstitutional under that standard and that the
Department will cease defense of Section 3.
The Department has a longstanding practice of defending the
constitutionality of duly-enacted statutes if reasonable arguments can
be made in their defense. At the same time, the Department in the
past has declined to defend statutes despite the availability of
professionally responsible arguments, in part because – as here – the
Department does not consider every such argument to be a
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“reasonable” one. Moreover, the Department has declined to defend
a statute in cases, like this one, where the President has concluded that
the statute is unconstitutional.
Much of the legal landscape has changed in the 15 years since
Congress passed DOMA. The Supreme Court has ruled that laws
criminalizing homosexual conduct are unconstitutional. Congress
has repealed the military’s Don’t Ask, Don’t Tell policy. Several
lower courts have ruled DOMA itself to be unconstitutional. Section
3 of DOMA will continue to remain in effect unless Congress repeals
it or there is a final judicial finding that strikes it down, and the
President has informed me that the Executive Branch will continue to
enforce the law. But while both the wisdom and the legality of
Section 3 of DOMA will continue to be the subject of both extensive
litigation and public debate, this Administration will no longer assert
its constitutionality in court.
B. Aranas
In Aranas, by notice filed July 25, 2012 (Dkt. 5.), the Department of
Homeland Security, et al., advised that they agree DOMA § 3
unconstitutionally denies equal protection and that they will not defend
against Aranas’ equal protection challenge to the statute in this proceeding.
The government nevertheless continue to apply DOMA § 3 to deny
immigration benefits to same-sex couples and will continue to do so until
the judicial branch issues a “definitive verdict” that DOMA § 3 is
unconstitutional. Letter from Attorney General Eric H. Holder, Jr.,
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February 23, 2011 (Dkt. 5), at 5. The government and the Attorney
General “agree with Aranas that Section 3 of DOMA discriminates on the
basis of sexual orientation in violation of the equal protection component
of the Fifth Amendment.” Dkt. #39 at 6.
C. Immigration Enforcement
1. Green Cards (Permanent Resident Status)
Bi-national same-sex couples are kept from legally living in the
United States by DOMA's section 3, which prevents one spouse from
sponsoring the other for a green card. Following some uncertainty after the
Obama Administration determined section 3 to be unconstitutional, the
United States Citizenship and Immigration Services (USCIS) reaffirmed
its policy of denying such applications.
U.S. Citizenship & Naturalization Services (CIS) does not deny that
members of same-sex marriages may indeed qualify as spouses under the
INA; it nevertheless declines to recognize them as such pursuant to § 3(a)
of the Defense of Marriage Act, Pub. L. 104-199, § 3(a), 110 Stat. 2419,
codified at 1 U.S.C. § 7 (DOMA).
2. B-2 Status
With respect to obtaining a visitor's visa, immigration rules treat binational same-sex spouses the same as bi-national opposite-sex unmarried
partners under the classification "cohabiting partners". While same sex
partners may not be able to petition for immigration benefits under their
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respective visas, the partners of those with U.S. immigration benefits can
still enter the United States through a B-2 nonimmigrant tourist visa and be
recognized as the cohabitating partner of the principal visa holder and are
allowed to reside with him or her. B-2 cohabiting partners can file for
extensions in 6 month increments during the duration of the principal visa
holder’s stay in the United States.
IX. CONSEQUENCES OF SUPREME COURT FINDING THAT
DOMA IS UNCONSTITUTIONAL IN WINDSOR
Since the Supreme Court declared that DOMA § 3 unconstitutional,
an applicant's being of the same sex as his/her spouse is irrelevant insofar as
federal law and no bar to qualifying for benefits available to spouses. Samesex couples can avail themselves of all of the family-based immigration
benefits available to different-sex couples, as discussed in Section
III above.
X. RIGHTS UNDER INTERNATIONAL LAW
The right of adults to enter into consensual marriage is protected by
international human rights law. Article 16, Universal Declaration of Human
Rights (UDHR), provides that “[m]en and women of full age, without any
limitation due to race, nationality or religion, have the right to marry and to
found a family. They are entitled to equal rights as to marriage, during
marriage and at its dissolution.” According to Amnesty International, a
leading international human rights organization, "For more than a decade,
this non-discrimination principle has been interpreted by UN treaty bodies
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and numerous inter-governmental human rights bodies as prohibiting
discrimination based on gender or sexual orientation. Non-discrimination on
grounds of sexual orientation has therefore become an internationally
recognized principle and many countries have responded by bringing their
domestic laws into line with this principle in a range of spheres including
partnership rights.” Marriage Equality, Amnesty International USA (2013),
http://www.amnestyusa.org/our-work/issues/lgbt-rights/marriage-equality.
Professor Laurence R. Helfer Helfer, the Harry R. Chadwick, Sr.
Professor of Law and co-director of the Center for International and
Comparative Law at Duke Law School, has noted that “[f]or the first few
decades after the founding of the international human rights movements
following World War II, international law did not protect LGBT individuals
or same-sex couples.” Helfer addresses evolution of international law and
LGBT human rights, Duke Law News (Sept. 20, 2012),
http://law.duke.edu/news/helfer-addresses-evolution-international-law-andlgbt-human-rights/.
This situation is different today. Simply put, people may not be
discriminated against in the enjoyment of rights on the basis of sexual
orientation or gender identity. As the [UN] High Commissioner has stated,
‘The principle of universality admits no exception. Human rights truly are
the birthright of all human beings.’ Address by United Nations High
Commissioner for Human Rights Navi Pillay, Sixty-third Session of the
General Assembly, New York, 18 December 2008.
International law is clear today that protecting LGBT people from
violence and discrimination does not require the creation of a new set of
LGBT-specific rights, nor does it require the establishment of new
international human rights standards. The legal obligations of States to
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safeguard the human rights of LGBT people are well established in
international human rights law on the basis of the Universal Declaration of
Human Rights and subsequently agreed international human rights treaties.
All people, irrespective of sex, sexual orientation or gender identity, are
entitled to enjoy the protections provided for by international human rights
law, including in respect of rights to life, security of person and privacy, the
right to be free from torture, arbitrary arrest and detention, the right to be
free from discrimination and the right to freedom of expression, association
and peaceful assembly.
In June 2011, the Human Rights Council adopted resolution 17/19
(A/HRC/RES/17/19) – the first United Nations resolution on sexual
orientation and gender identity – expressing “grave concern” at violence and
discrimination against individuals based on their sexual orientation and
gender identity. Its adoption paved the way for the first official United
Nations report on the issue prepared by the Office of the High
Commissioner for Human Rights (A/HRC/19/41). The report’s findings
formed the basis of a panel discussion that took place at the Council in
March 2012 – the first time a United Nations intergovernmental body had
held a formal debate on the subject.
In her foreword to a new United Nations Human Rights Office
publication, High Commissioner for Human Rights Navi Pillay writes: “The
case for extending the same rights to LGBT persons as those enjoyed by
everyone else is neither radical nor complicated. It rests on two fundamental
principles that underpin international human rights law: equality and nondiscrimination. The opening words of the Universal Declaration of Human
Rights are unequivocal: ‘All human beings are born free and equal in dignity
and rights’.”
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Everyone has the right to be free from discrimination, including on the
basis of
their sexual orientation and gender identity. This right is protected by article
2 of the Universal Declaration of Human Rights as well as the nondiscrimination provisions of core international human rights treaties. In
addition, article 26 of the Universal Declaration provides that everyone is
equal before the law and is entitled without discrimination to the equal
protection of the law. Born Free and Equal: Sexual Orientation and Gender
Identity in International Human Rights Law, UN Office of the High
Commissioner for Human Rights Office at 38. Available at
http://www.ohchr.org/Documents/Publications/BornFreeAndEqualLowRes.
pdf.
Universal Declaration of Human Rights Article 2:
Everyone is entitled to all the rights and freedoms set forth in this
Declaration, without distinction of any kind, such as race, colour, sex,
language, religion, political or other opinion, national or social origin,
property, birth, or other status.
Universal Declaration of Human Rights Article 7: All are equal before
the law and are entitled without any discrimination to equal protection of the
law. All are entitled to equal protection against any discrimination in
violation of this Declaration and against any incitement to such
discrimination.
International Covenant on Civil and Political Rights Article 2(1):
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Each State Party to the present Covenant undertakes to respect and to ensure
to all individuals within its territory and subject to its jurisdiction the rights
recognized in the present Covenant, without distinction of any kind, such as
race, colour, sex, language, religion, political or other opinion, national or
social origin, property, birth or other status.
International Covenant on Civil and Political Rights Article 26:
All persons are equal before the law and are entitled without any
discrimination to the equal protection of the law. In this respect, the law
shall prohibit any discrimination and guarantee to all persons equal and
effective protection against discrimination on any ground such as race,
colour, sex, language, religion, political or other opinion, national or social
origin, property, birth or other status.
International Covenant on Economic, Social and Cultural Rights
Article2:
The States Parties to the present Covenant undertake to guarantee that the
rights enunciated in the present Covenant will be exercised without
discrimination of any kind as to race, colour, sex, language, religion,
political or other opinion, national or social origin, property, birth or other
status.
Convention on the Rights of the Child Article 2:
States Parties shall respect and ensure the rights set forth in the present
Convention to each child within their jurisdiction without discrimination of
any kind, irrespective of the child’s or his or her parent’s or legal guardian’s
race,
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to be open-ended and illustrative: in other words, the grounds of discrimina
tion are not closed. Id.
In their jurisprudence, general comments and concluding
observations, United
Nations treaty bodies have consistently held that sexual orientation and
gender identity are prohibited grounds of discrimination under international
law. In addition, the special procedures of the Human Rights Council have
long recognized both sexual orientation and gender identity discrimination.
In Toonen, the Human Rights Committee stated that “the reference to ‘sex’
in articles 2, paragraph 1, and 26 is to be taken as including sexual
orientation.” In Young v. Australia, decided in 2003, and X v. Colombia,
decided in 2007, the Committee concluded that differences in treatment in
the award of pension benefits to a same-sex partner were a violation of the
right to be free from discrimination “on grounds of sex or sexual
orientation.” Since Toonen, in numerous concluding observations, the
Human Rights Committee has urged State parties to “guarantee equal rights
to all individuals, as established in the Covenant, regardless of their sexual
orientation.”
States have a “legal obligation ... to ensure to everyone the rights
recognized by the Covenant ... without discrimination on the basis of sexual
orientation.” The
Committee has frequently welcomed the enactment of legislation that
includes sexual orientation among the prohibited grounds of discrimination.
It has also expressed concern when States do not recognize a change in
gender by issuing new identity documents and has noted with approval
legislation that grants legal recognition to a change of gender identity. Id. at
41.
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The Committee on Economic, Social and Cultural Rights has affirmed
that the non-discrimination guarantee of the International Covenant on
Economic, Social and Cultural Rights includes sexual orientation. It has
reflected this in general comments relating to the right to work, the right to
water, the right to social security, the right to the highest attainable standard
of health, as well as to the general meaning of the non-discrimination
guarantee. In 2009, the Committee explained that the non-discrimination
guarantee includes gender identity, stating that “persons who are
transgender, transsexual or intersex often face serious human rights
violations, such as harassment in schools or in the workplace.” In its
concluding observations, the Committee has expressed concern about
discrimination against lesbian, gay, bisexual and transgender persons in the
enjoyment of their economic, social and cultural rights and has urged the
adoption of legislation to protect them from discrimination. It has similarly
praised States for the adoption of such legislation. Id. at 42.
Recognition of relationships
In some countries, the State provides benefits to married and
unmarried heterosexual couples but denies these benefits to unmarried
homosexual couples.
Examples include pension entitlements, the ability to leave property to a
surviving partner, the opportunity to remain in public housing following a
partner’s death, or the chance to secure residency for a foreign partner. Lack
of official recognition of same-sex relationships and absence of legal
prohibition on discrimination can also result in same-sex partners being
discriminated against by private actors, including health-care providers and
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insurance companies. Under international human rights law, States are not
required to allow same-sex couples to marry. Even so, the obligation to
protect individuals from discrimination on the basis of sexual orientation
extends to ensuring that unmarried
same-sex couples are treated in the same way and entitled to the same
benefits as unmarried opposite-sex couples. Id. at 53.
The Human Rights Committee has welcomed measures to address
discrimination in this context. In its concluding observations on Ireland, the
Committee urged the State party to ensure that proposed legislation
establishing civil partnerships not be “discriminatory of non-traditional
forms of partnership, including taxation and welfare benefits.”
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